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July 1, 1965—June 30, 1966 


ABSENCES 
(See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Certifying officers. (See Certifying Officers) 
Physical losses, etc., of funds, vouchers, etc. 
Postmasters 
To require postmasters when qualified banks are unavailable to deposit 
funds in their custody in uninsured national or State banks without 
liability for loss of funds due to no fault or negligence on their part 
would contravene 39 U.S.C. 2209, which permits postmasters in their 
official capacity to deposit funds in unauthorized banks at their own 
risk, and as power to administer Federal statute and to prescribe rules 
and regulations to that end is not power to make law, rules and regu- 
lations must be in harmony with statute, therefore, it would not be 
proper for Postmaster General under 39 U.S.C. 501 to issue instruc- 
tions or regulation to require postmasters to use undesignated deposi- 
tories; however, postmasters may be advised that sec. 2403 provides 
means to relieve them from responsibility for loss of funds deposited 
in uninsured banks after investigation and determination by Postmaster 
General that loss was without negligence 
ACCOUNTANTS 
Hire 
Routine operations 
Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for 
sale by Forest Service, routine operation even though performed by 
persons of professional qualifications, may be authorized on temporary 
basis by Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 
(5 U.S.C. 574), without applying dollar limitation on hiring experts 
and consultants (5 U.S.C. 55a) prescribed in 1966 funds appropriated 
for Forest Service, and ‘‘labor-hour”’ type contract—a variant of time 
and materials contract—is permissible method of contracting for the 
professional services pursuant to sec. 1-3.406—2 of Federal Procurement 
Regs., and hourly billing rates for applied hours, plus travel and trans- 
portation expenses, subject to fixed-maximum limit, is practicable and 
feasible method to obtain desired end, contracting officer to determine 
reasonableness of billing rates and time spent on job 
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ADMINISTRATIVE DETERMINATIONS 

Conclusiveness 

Contracts 

Disputes 

Determination of Army Board of Contract Appeals to uphold termi- 
nation for default of fixed-price negotiated supply contract for failure 
to meet highly sophisticated specifications of capabilities not pre- 
viously achieved—situation that is exception to rule that Govt. must 
stand behind its specifications—having been based on substantive 
evidence that supports record as whole, GAO is required to uphold de- 
cision of Board, evidence amply supporting conclusion contract was not 
awarded as “best efforts’’ contract nor was it in nature of research and 
development contract, and Board not having acted arbitrarily or capri- 
ciously, contractor assumed risk of inability to perform, that is that 
expenditure of time, effort, and money would not be reimbursable; 
therefore, circumstances providing no excuse for default, Board’s de- 
cision must be accepted 

AGRICULTURE DEPARTMENT 

Claims collection 

Waiver 

Collection of claims not warranted when amounts collected are not 
commensurate with total costs of effecting collection, rules may be pre- 
scribed to disregard collection of amounts of $3 or less, and amounts in 
excess of $3 but less than $10, with stated exceptions, to authorize 
Agricultural Stabilization and Conservation Service to waive collection 
action of claims generated incident to purchases of processed commodi- 
ties under 7 U.S.C. 612c and 42 U.S.C. 1755, due to short delivery, loss 
or damage in transit, and deficiencies in commodities discovered after 
delivery, and same authority may be extended to other agencies within 
Dept. of Agriculture, general increase in price and wage levels justifying 
increase in amounts of claims to be disregarded, and proposed instruc- 
tions satisfying intent of policy prescribed in GAO Manual For Guidance 
of Federal Agencies, Title 4, sec. 5040.30, regarding establishment of 
realistic points of diminishing returns for collection action by agency. 
Modifies 18 Comp. Gen. 838, and A—51623, B-3338, Mar. 26, 1941 
Milk indemnity payments 

Entitlement 

Indemnity payments under sec. 331(a), Economic Opportunity Act 
of 1964, 42 U.S.C. 2881(a), authorized to be made to dairy farmers 
who sustained losses due to removal from market of milk contaminated 
by residues of pesticides registered and approved for use by Federal 
Govt. are not precluded when through no fault of farmer milk is con- 
taminated by DDT originating in feed innocently purchased, DDT 
having been either applied by grower or having drifted to fields, benefits 
of sec. 331 not restricted to farmers using registered and approved pesti- 
cides, payment is not governed by identity of party using pesticide, and 
act being remedial, a liberal interpretation, consistent with congressional 
intent disclosed by legislative history, is warranted. 44 Comp. Gen. 
569, modified 





INDEX DIGEST 


AGRICULTURE DEPARTMENT—Continued 
Price-support programs 
Tobacco 
Subsidy on export shipments 
Program to promote exportation of tobacco by providing subsidy on 
kinds of tobacco eligible for price support on 1966 crop, and exported 
after publication in Federal Register of terms and conditions under 
which program will operate, may include tobacco exported in fulfillment 
of pre-existing sales contract, or tobacco already purchased and being 
held by exporter for future shipment, in order to avoid imparing effec- 
tiveness of program due to cancellation of tobacco purchased for export 
well in advance of shipment under trade practice permitting buyer to 
terminate, upon notice, for any reason and at any time prior to accept- 
ance of tobacco and Commodity Credit Corporation authorized to 
stabilize, support, and protect farm income and prices may provide 
subsidy on all tobacco exported after date program becomes operative 
upon certification benefit of payment has been passed on to foreign 
buyer in form of reduced price 
Wheat 
Quota penalties 
Refund 
Payment of wheat marketing quota penalties assessed under 7 U.S.C. 
1340(2) on production in excess of acreage allotments, where producer 
permitted to avoid or postpone payment by warehousing and depleting 
excess by future underplantings, violated regulations by depositing in 
escrow warehouse receipts on wheat purchased rather than stored with 
warehouse firm, then farm-storing excess under personal bond until 
sold to pay penalty, may be refunded upon determination by Secretary 
of Agriculture that producer was in substantial compliance with excess 
storage provisions of regulations implementing Agricultural Adjustment 
Act of 1938, as amended, 7 U.S.C. 1281 et seg., and that technical de- 
viations by producer did not violate purpose and intent of act to damage 
of Govt.; however, producer having sold excess wheat required to remain 
in storage until July 1, 1964 in May 1964, difference between higher sale 
price and July market price should be deducted from refund 
ALASKA 
Transportation 
Alaska Steamship Company tenders 
Water-rail service 
Rejection by Military Sea Transportation Service of Alaska Steamship 
Company tenders offering rates for transportation of privately owned 
motor vehicles of military personnel from Seattle, Washington, to 
Anchorage, Alaska, by water-rail service is required in absence of statu- 
tory authority for use of water-rail service, legislative history of 10 
U.S.C. 2634, authority for shipment at Government expense of privately 
owned vehicle of member of uniformed services incident to permanent 
change of station and prescribing use of “privately owned American 
shipping services,” evidencing that other than water transportation 
for movement of privately owned vehicle for personal use of member 
or his dependents was not intended 
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ALLOWANCES 
Family. (See Family Allowances) 
Military personnel 
Station allowances. (See Station Allowances, military personnel) 
Quarters. (See Quarters Allowance) 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPOINTMENTS 
Acceptance requirement 
Holiday prior to first workday 
Appointment alone not establishing employment relationship, en- 
titlement of new appointee to compensation for holiday on which no 
service is performed dependent on whether at time of holiday appointee 
holds position with U.S. requires acceptance of appointment by verbal 
affirmation, taking oath of office, assumption of duties of position, or 
by some other overt act; therefore, under appointments effective Sun- 
day, day preceding holiday, appointees who do not report for duty or take 
oath of office until Tuesday following holiday may be paid for holiday 
if evidence establishes actual acceptance of appointment, either verbally 
or otherwise on Sunday, notwithstanding employee did not take oath 
of office and report for duty until Tuesday 
Military personnel 
Termination 
Women’s Army Corps 
Appointments prior to Dec. 6, 1941, in Women’s Army Corps origi- 
nating under Joint Resolution of Sept. 22, 1941, authorizing temporary 
appointment of officers in Army of U.S. without component, appoint- 
ments continued by act of July 1, 1943, establishing Corps in Army, 
and repealed by act of July 25, 1947, effective July 1, 1948, and extended 
1 year by Women’s Armed Services Integration Act of 1948, from date 
of enactment, June 12, 1948, act that established Corps in Regular 
Army, terminated June 12, 1949, suspended repeal provision becoming 
effective automatically, without reenactment expiration of extended 
period, and appointments made after Dec. 6, 1941 under Joint Resolu- 
tion that were not terminated by administrative action or some provision 
of law other than 1948 act continued in effect until Mar. 31, 1953 under 
act of Aug. 25, 1959 
Status 
Position nonexistent 
Employees who are appointed or promoted to positions which have 
not been authorized or established and therefore do not exist may not 
be regarded as in de facto status which arises by reason of erroneous 
appointments to existing positions and, therefore, such employees may 
not retain compensation received prior to discovery that appointment 
to nonexisting position had been made 
APPROPRIATIONS 
Adjustment 
Special funds 
Amount of charges collected from licensees and others benefiting 
from headwater improvements and reservoirs constructed by U.S. under 
sec. 10(f) of Federal Power Act, approved Aug. 26, 1935, and deposited 
as miscellaneous receipts in ‘2461 Licensee Benefit Charges,” for credit 
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APPROPRIATIONS—Continued 

Adjustment—Continued 

Special funds—Continued 
under sec. 17(a) to special fund appropriation account 96X5125 Main- 
tenance and Operation of Dams and Other Improvements of Navigable 
Waters,”’ for expenditure at direction of Secretary of Army without 
appropriation by Congress, may be allocated to Bur. of Reclamation, 
as well as to Corps of Engineers, Bureau participating in construction 
projects, and act of May 9, 1938 authorizing credit to ‘‘Reclamation 
Fund” of moneys received in connection with Bureau projects super- 
seding conflicting provisions in 1935 act, Bureau’s share however subject 
to annual appropriation, and adjustment of deposits in ‘‘2461’”’ may be 
effected pursuant to GAO Policy and Procedures Manual for Guidance 
of Fed. Agencies, Title 7, sec. 4420 
Anti-Deficiency Act. (See Appropriations, deficiencies, Anti-Deficiency 

Act) 
Augmentation 

Related activities of agencies 

Corregidor-Bataan Memorial 

Although functions of Corregidor-Bataan Memorial Commission and 
Veterans Administration are interwoven in carrying out act of Aug. 3, 
1953, as amended (36 U.S.C. 426), to establish World War II Memorial 
on Corregidor Island, Republic of Philippines, money for travel of staff 
members may not be made available to Commission from current no- 
year funds to Administration for construction of memorial, provided 
in act of June 28, 1965, also authorizing 1966 fiscal year funds to Com- 
mission for salary and expenses, two appropriations while involving 
same project are nevertheless separate and distinct and, therefore, 
fiscal year appropriation to Commission for necessary expenses may not 
be augmented to provide for travel of staff members by allocation of 
funds from related appropriation to Veterans Administration for con- 
struction of memorial 
Authorization 

Programs, etc., without authorization 

Automated postal unit consisting of fabricated core manufactured 
to contain dispensing machines furnished by Government, to be in- 
stalled in space leased in shopping centers, lobbies, airport terminals, 
and railroad stations at nominal rentals under agreements cancelable 
upon 30 days notice, offering unattended service 24 hours a day, 7 days 
a week is neither public building nor public improvement within mean- 
ing of 3733, Revised Statutes, 41 U.S.C. 12, and specific appropriation 
for its procurement is not required, in view of fact unit, a complex, 
versatile machine consisting of a core, integral component of unit, that 
provides support and security protection for specialized operating 
equipment is, because of its flexible characteristics, neither regarded 
as building nor construed to be an improvement, term used primarily 
with reference to real property 

Specific pur pose 

Approval prior to appropriation availability 

Purchase of sponsorship membership in amount of $3,000 in Third 
International Congress of Nephrology, meeting to exchange scientific 
knowledge, by Veterans Admin. Dept. of Medicine and Surgery to 
further research functions authorized in 38 U.S.C. 4101, may not be 
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APPROPRIATIONS—Continued 

Authorization—Continued 

Specific purpose—Continued 

Approval prior to appropriation availability—Continued 

considered valid expenditure that is chargeable to funds appropriated 
to Dept. for research, absent congressional approval, and conference 
scheduled for Sept. 1966, time permits disclosure of proposed member- 
ship purchase, request for funds, and obtaining of acquiescence of 
Congress to sponsoring support membership 
Availability 

Glasses 

Special prescription filter spectacles for Geological Survey employees 
working with stereoplotting instruments used in map making which 
glasses are shown to materially increase work output and vision capabil- 
ities of employees and are of no personal use to employees outside work- 
ing hours meet two criteria for use of appropriated funds for purchases 
of personal equipment on basis that glasses are necessary to accomplish- 
ment of purpose for which appropriation is made and that they are not 
equipment employee could reasonably be required to furnish as part of 
personal equipment to perform duties of position, and, therefore, both 
cost of special clinical eye examinations for special glasses and pre- 
scription filter glasses may be paid from appropriations for surveys, 
investigations and research of Geological Survey 

Plaques 

Payment of purchase price of plaque inscribed and presented to 
State of Texas Forest Service by Dept. of Agriculture in recognition 
of 50 years of outstanding leadership and achievement in various phases 
of State and private forestry activities may be made upon administra- 
tive determination, evidenced on voucher to be certified, that payment 
is necessary to effective accomplishment of purpose for which plaque 
was purchased—-furtherance of cooperative forestry programs with 
States authorized under 16 U.S.C. 564-570, and fostering of goodwill 
in Federal-State relations—even though expenditure is not one of ‘‘ex- 
penses necessary” for State and private forestry cooperation as those 
words are used in appropriation proposed to be charged with payment; 
however, such expenditures in future should have authority and sanc- 
tion of Congress 
Deficiencies 

Anti-Deficiency Act 

Expenditures beyond administrative control 

Pending development of budget procedures for handling obligations 
arising when employees involuntarily separated from service become 
entitled to severance pay prescribed by Federal Employees Salary Act 
of 1965, in amount not to exceed 1l-year’s pay at rate received at time of 
separation, payable in regular pay periods, obligations for full amount 
of severance pay due any employee involuntarily terminated by reduc- 
tion in force on or prior to close of 1966 fiscal year are chargeable as 
“necessary” expenses against available funds appropriated for 1966 
fiscal year agency operations, action of termination giving rise to obliga- 
tion for full amount of entitlement, even though employee may be re- 
hired before expiration of severance pay pay-out period, and fact that 
sufficient funds are not available in fiscal year 1966 for severance pay 
obligations does not unequivocally necessitate delay of warranted em- 
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APPROPRIATIONS—Continued 

Deficiencies—Continued 

Anti-Deficiency Act—Continued 

Expenditures beyond administrative control—Continued 

ployee separations, 31 U.S.C. 665(e) authorizing apportionment of 
funds on basis indicating necessity for deficiency or supplemental esti- 
mate when expenditures are béyond administrative control 
Disaster relief. (See States, Federal aid, grants, etc., disaster relief) 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Fiscal year 

Availability beyond 

Authorization v. appropriation 

Exception of loans prescribed by Urban Mass Transportation Act of 
1964 from authority in sec. 9(e) of act (49 U.S.C. 1608(e)), providing 
that funds appropriated to carry out functions of act shall remain avail- 
able until expended, other than funds for administrative expenses, does 
not make funds for loans provided in fiscal year appropriation acts sub- 
ject to fiscal year limitation, exclusion premised on use of Treasury 
borrowings having no bearing on period of appropriation availability, 
and rule that appropriation language referring to authorization act 
making appropriations available for longer than 1 year operates to 
incorporate provisions of authorizing act into appropriation overcoming 
implication of fiscal year availability deriving from enacting clause of 
regular annual appropriation act and meeting requirements of 31 U.S.C. 
718, precluding construction of appropriation as available continuously 
without reference to fiscal year unless appropriation extends availability - 

Funds for ‘(Open Space Land Grants’ provided by Independent 
Offices Appropriation Act, 1966, where Supplemental Appropriation 
Act, 1966, authorizes “additional amount” for program “to remain avail- 
able until expended,” and appropriation authority in sec. 702(b) of 
Housing Act, 1961, provides that appropriated funds shall be avail- 
able until expended, may not be established on ‘‘no-year’’ basis, neither 
supplemental appropriation reaffirming congressional intent expressed 
in Housing Act, nor regular appropriation containing tie-in language 
with authorizing act to satisfy requirements of 31 U.S.C. 718 providing 
that no specific or indefinite appropriation in regular annual appro- 
priation act shall be construed to be permanent or available continuously 
without reference to fiscal year, with certain named exceptions, unless 
expressly so provided; therefore, effect of wording “additional’’ and 
“to remain available until expended” in Supplemental Appropriation 
Act does not operate to amend status of fiscal year funds provided for 
“Open Space Land Grants’? by Independent Offices Appropriation Act, 


Provision under heading ‘Federal Home Loan Bank Board” in 
Second Supplemental Appropriation Act, 1966, providing that $13,155,000 
made available in Independent Offices Appropriation Act, 1966, 
for nonadministrative expenses of supervising and examining Federal 
and State chartered banks during fiscal year 1966 shall include non- 
administrative expenses not to exceed $500,000 to conduct special 
studies of any time duration but not beyond Dec. 31, 1968 of savings 
and loan industry had effect of making $500,000 for special studies 
available for obligation after 1966, subject to Dec. 31, 1968 time limi- 
tation, out of $13,155,000 appropriated to Board for fiscal year 1966 
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APPROPRIATIONS—Continued 

Fiscal year—Continued 

Availability beyond—Continued 

Authorization v. appropriation—Continued 

nonadministrative expenses, expenditures for special studies to be 
limited to amount provided, and dollar limitation under Independent 
Offices Appropriation Act, 1966, to be applicable to study provision- - -- 
Obligation 

Definite commitment 

Reservation in program and project loan agreements for suspension 
or termination of assistance to foreign country and for diversion of 
title to goods in transit from borrowing country to Agency for Inter- 
national Development, Agency to assume cost of diversion and to 
idemnify suppliers or carriers, is within contemplation of Foreign Assis- 
tance Act of 1961, and is an appropriate means for assuring compliance 
with purposes of act, and expenses of any diversion that are of general 
administrative nature should be charged to administrative expense 
limitations, leaving for charge to loan accounts expenses that have 
direct connection with execution of diversion, and when maximum 
contingent liability incident to indemnification agreements and charge- 
able to loan accounts is subject to reasonable determination the pro- 
hibition against establishing indeterminate amounts is overcome, and 
any reserve or obligation established to assure availability of funds 
for idemnification liability should be sufficient to avoid violation of 
antideficiency act 

Severance pay to civilian employees 

Pending development of budget procedures for handling obligations 
arising when employees involuntarily separated from service become 
entitled to severance pay prescribed by Federal Employees Salary Act 
of 1965, in amount not to exceed l-year’s pay at rate received at time 
of separation, payable in regular pay periods, obligations for full amount 
of severance pay due any employee involuntarily terminated by reduc- 
tion in force on or prior to close of 1966 fiscal year are chargeable as 
‘necessary’? expenses against available funds appropriated for 1966 
fiscal year agency operations, action of termination giving rise to obli- 
gation for full amount of entitlement, even though employee may be 
rehired before expiration of severance pay pay-out period, and fact 
that sufficient funds are not available in fiscal year 1966 for severance 
pay obligations does not unequivocally necessitate delay of warranted 
employee separations, 31 U.S.C. 665(e) authorizing apportionment of 
funds on basis indicating necessity for deficiency or supplemental esti- 
mate when expenditures are beyond administrative control 

Subsequent appropriation availability 

Where original application for construction of ‘‘collegiate” school of 
nursing is filed under Health Professions Educational Assistance Act 
of 1963, and refiled after enactment of Nurse Training Act of 1964— 
continuing and enlarging ‘collegiate’ facilities program—and avail- 
ability of 1966 grant funds, but construction began prior to fund avail- 
ability, rule against “‘retroactive’’ participation in construction started 
prior to availability of appropriation under enabling legislation does 
not apply and Govt. may share in entire cost of construction project, 
and two collegiate training facilities programs, pre-existing one under 
1963 act and one authorized by Nurse Training Act of 1964, eligible 
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APPROPRIATIONS—Continued 

Obligation—Continued 

Subsequent appropriation availability—Continued 
for assistance under both 1963 and 1964 acts, being for all practical 
purposes substantially same program, grant based on Federal share of 
entire cost to construct space for new collegiate nursing program may 
be awarded upon approval of application previously received 

Grant on basis of filing of original application under Health Profes- 
sions Educational Assistance Act of 1963, for construction of nurse 
training facility to include “collegiate” training space, program author- 
ized by 1963 act, as well as “associate degree” training space, subse- 
quently authorized in Nurse Training Act of 1964, and refiled subsequent 
to enactment of 1964 act and availability of 1966 grant funds, where 
construction began after enactment of 1964 act, but prior to appropria- 
tion availability, is prohibited by rule against “retroactive” participation 
in construction, as ‘‘associate degree’”’ training program authorized in 
1964 act is not extension of pre-existing program that involves transition 
from old to new program; however, although Govt. may not share in 
entire cost of construction program, participation to extent of work 
to be completed after date of new application, filed subsequent tv 
availability of funds, is proper, term ‘“‘construction” in 1964 act including 
expansion of existing buildings 
Presentation of projects to Congress 

Payment of purchase price of plaque inscribed and presented to 
State of Texas Forest Service by Dept. of Agriculture in recognition 
of 50 years of outstanding leadership and achievement in various phases 
of State and private forestry activities may be made upon administra- 
tive determination, evidenced on voucher to be certified, that payment 
is necessary to effective accomplishment of purpose for which plaque 
was purchased—furtherance of cooperative forestry programs with 
States authorized under 16 U.S.C. 564-570, and fostering of goodwill 
in Federal-State relations—even though expenditure is not one of 
“expenses necessary” for State and private forestry cooperation as those 
words are used in appropriation proposed to be charged with payment; 
however, such expenditures in future should have authority and sanc- 
tion of Congress 
Reimbursement 

Disaster relief 

Permanent v. temporary facilities 

Cost of repairing school facilities damaged in Sept. 1965 major disaster 
under Pub. L. 81-875, as amended, which authorizes emergency repair 
and temporary replacement of public facilities to States and local 
governments damaged or destroyed in major disasters, may not be 
reimbursed to Office of Emergency Planning by Office of Education 
under Pub. L. 89-313, enacted Nov. 1, 1965, and authorizing financial 
assistance after Aug. 30, 1965 to educational agencies for permanent 
restoration and replacement of public elementary or secondary school 
facilities destroyed or seriously damaged in major disaster, 1965 act 
prescribing assistance for permanent rather than temporary facilities 
and not providing for reimbursement of aid furnished by Office of 
Emergency Planning prior to its enactment, and while school districts 
after Aug. 30, 1965 are eligible for broadened assistance of 1965 act, 
compliance with prerequisite conditions must first be determined by 
Commissioner of Education 


235-533 O - 67 - 57 
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APPROPRIATIONS—Continued 


Specific v. general 

Postal automated units acquisition 

Automated postal unit consisting of fabricated core manufactured 
to contain dispensing machines furnished by Government, to be installed 


in space leased in shopping centers, lobbies, airport terminals, and 


railroad stations at nominal rentals under agreements cancelable upon 
30 days notice, offering unattended service 24 hours a day, 7 days a week 
is neither public building nor public improvement within meaning of 
3733, Revised Statutes, 41 U.S.C. 12, and specific appropriation for its 
procurement is not required, in view of fact unit, a complex, versatile 


machine consisting of a core, integral component of unit, that provides 


support and security protection for specialized operating equipment is, 
because of its flexible characteristics, neither regarded as building nor 
construed to-be an improvement, term used primarily with reference 
I cies eo a ic ad eee eek oR eeeehen 
Veterans Administration 
Limitations 
Hospitalization, etc., limited to veterans 
Doctors’ voluntary services in Vietnam 
Granting of special leaves of absence with pay to Veterans Admin- 
istration doctors so that they can voluntarily serve for periods of 60 
to 90 days in civilian provincial hospitals in South Vietnam under 
People-to-People Health Foundation, which is funded in part by Agency 
for International Development, would entail use of appropriations for hos- 
pitalization and examination of persons not entitled to benefits under 
laws relating to veterans contrary to prohibition in 1966 fiscal year appro- 
priations for Veterans Administration and, therefore, while authority 
of administrator to prescribe regulations for leave for doctors is broad, 
use of appropriations to pay salaries of doctors during such leaves of 
absence while serving in civilian hospitals in Vietnam is not authorized - 


AWARDS 


Recognition of State cooperation. (See States, awards, recognition of 
cooperation) 


BANKRUPTCY 


Government debtors 

Set-off 

Pay of military personnel 

Deductions from pay of enlisted member of uniformed services with- 
out his consent after he had filed petition in bankruptcy listing his 
debt to Govt. for excess cost of shipping house trailer on his schedule 
of debts were improper in view of pending bankruptcy proceedings, 
which later terminated in discharge providing legal protection for 
bankrupt against any action to recover debt, and amount collected 
from member, subsequently discharged under other than honorable 
conditions for failure to pay just debts, should be refunded to him, and 
upon final audit of member’s account through date of discharge, although 
no right of set-off exists to recover excess cost of shipping house trailer, 
discharge in bankruptcy protecting bankrupt from recovery of indebt- 
edness, a debt to Govt. incurred after filing of bankruptcy proceedings 
and not included in- discharge may be collected by set-off against final 
account, bankruptcy proceedings having no bearing on liquidation of 
subsequent debts 


Page 
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BANERUPTCY—Continued 


Referees 

Retired military personnel 

Reservists 

In view of fact that pursuant to 5 U.S.C. 30r(d) when reservist is 
not on active duty, or when he is on active duty for training, he is 
not considered to be officer or employee of U.S. or person holding office 
of trust or profit and that he is authorized under sec. 30r(c) to accept 
civilian position and receive both civilian salary and retired pay, em- 


ployment of naval reservist as full-time referee in bankruptcy is not 
prohibited by 11 U.S.C. 63(2), which provides that persons holding any 


office of profit or emolument under laws of U.S. or of any State shall be 
ineligible to serve as full-time referee in bankruptcy, and reservist upon 


appointment as referee may receive civilian salary of that position and 
in addition retired pay authorized by 10 U.S.C. 1331 


BIDDERS 


Invitation right 

Negotiated procurement 

Failure to solicit proposals from incumbent contractor, known as 
small business concern, on labor surplus set-aside and unreserved por- 
tion of procurement, not synopsized in Commerce Business Daily, and 
negotiated pursuant to public exigency exception in 10 U.S.C. 2304(a) (2), 
on basis manufacturer had not qualified first preproduction sample and 
was in default under current contract is procedure that enforces deter- 
mination of responsibility that is not within scope of contracting officer's 
authority, gives appearance of boycott, and tends to undermine pur- 
poses behind 15 U.S.C. 637(b)(7), empowering Administrator of Small 
Business Admin. to conclusively certify to capacity and credit of small 
business concern to perform specific Govt. contract, and in procuring 
future requirements, company should be solicited for proposals, and in 
event time does not permit referral to SBA, contracting officer has 
authority to execute certificate described in par. 1-705.4(c) (iv) of Armed 
Services Procurement Reg 
Qualifications 

Experience 

Responsibility v. responsiveness 

Under invitation for bids to furnish highly specialized and complex 
radar devices, requiring extensive period of technical development, 
preproduction preparation and testing, and evidence of bidder ability 
and capacity to perform, failure of low bidder to meet literal experience 
qualification of invitation does not require bid rejection where pre- 
award survey evidences low bidder is qualified to perform on basis of 
management and labor capabilities, including pool of high level engineer- 
ing and scientific personnel, physical facilities, past and present contrac- 
tual performance and existing backlog, production and quality control, 
and delivery ability, determination that is not controverted by bid 
evaluation report of bidder nonresponsiveness for failing to meet literal 
experience requirements of invitation—matter of responsibility—there- 
fore, notwithstanding scope of administrative discretion in determining 
bidder responsibility, absent factual information to controvert pre- 
award survey of bidder responsibility, low bid should be considered for 
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BIDDERS—Continued 
Qualifications—Continued 
Preaward surveys 
Adequacy 
Notwithstanding preaward survey was hastily prepared, award of 
contract on basis that current production under existing contract for 
item identical to one to be procured is satisfactory and that deliveries 
were on schedule at date of award was proper, and contracting officer 
having benefit of preaward survey, as well as knowledge that contractor 
was current in his deliveries on earlier contract, exercised reasonable 
prudence in making award, and possibility that contractor may be unable 
to meet delivery commitments on earlier contract, having diverted DMS 
priority orders to new contract constitutes no basis to disturb award 
proper when made 
Right to award 
Prior successful bidder 
Fact that item previously furnished is acceptable and has proven 
itself does not mean that procuring agency cannot in its discretion 
substitute another type item believed to satisfy invitation requirements, 
and when agency so exercises its discretion, prior supplier has no grounds 
for objection merely because procuring of new product raises some 
possibility of future disagreement between Govt. and successful bidder, 
and although procuring new item in lieu of proven article increases risk 
of disagreement between Govt. and contractor; it is risk which Govt. 
must assume to foster competition and spur development of new and 
more suitable products 
Small business concerns. (See Contracts, awards, small business 
concerns) 
BIDS 
Acceptance time limitation 
Refusal to extend 
Contract award to bidder who refused to extend his offer beyond original 
acceptance period stated in bid submitted under second step of two-step 
procurement on basis that subcontractors and vendors were not com- 
mitted beyond that time would not be binding on offeror, and such award 
amounting to counteroffer which gives bidder option to accept or refuse, 
contrary to principles of competitive bidding, precludes consideration 
of bid after expiration of bid acceptance period 
Addenda: acknowledgment. (See Contracts, specifications, failure to 
furnish something required, addenda acknowledgment) 
Alternative 
Acceptability 
Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for data 
processing and programming services at fixed, reduced price in amount 
less than that of low bidder under invitation, provided certain record- 
keeping was eliminated, would be improper, even had initial bid of 
offeror been lowest received because reduction was conditioned upon 
reduction in required services; however, should alternative method pro- 
posed meet needs of Govt., determination should be made whether 
resolicitation of procurement would be practicable and would result in 
substantial reduction in price, but in event of negative determination, 
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Acceptability—Continued 
award of requirements contract to low bidder, found satisfactory in 
preaward survey, would not be prejudicial to other bidders, even though 
cost of changing contractors—highly speculative factor that was not 
provided in invitation—was not included in evaluation of bids 
Ambiguous 

Discrepancy between words and figures 

Discrepancies between written words and figures inserted in unit 
column in two alternate bids on pipe to be furnished under invitation for 
bridge construction and providing that “in case of variation, prices 
written in words shall govern,’’ where written figures exceed by 1,000 
times normal cost reflected in other bids received and prior contracts, 
may be viewed as clerical errors and not ambiguities contemplated by 
invitation, bid itself ascertaining intended bid prices, that is, written 
words were patently in error and written figures constituted bid intended, 
situation contemplated by par. 2-406.2, Armed Services Procurement 
Reg. and sec. 1—-2.406-2, Federal Procurement Regs., and workpapers 
establishing figures and not words were intended bid price, bid is re- 
sponsive and may be considered in making award 
Bid shopping. (See Contracts, subcontracts, bid shopping) 

Bonds. (See Bonds, bids) 

Brand name or equal. (See Contracts, specifications, restrictive, par- 
ticular make) 

Buy American Act 

Foreign product determination ; 

Steel reinforcing bars used in large concrete structures when manu- 
factured in U.S. by Canadian contractor from steel ingots imported from 
Canada, first into billets then into bars, are end product of domestic 
origin under Buy American Act, 41 U.S.C. 10(a)-(d), notwithstanding 
customary method of producing billets in Canada is continuous process 
from raw material through ingot stage into billet as end product, and 
ingot, end product of Canadian manufacturing process, undergoing 
substantial physical changes during conversion in U.S. into billets is 
component of reinforcing bars, and two manufacturing processes taking 
place in U.S., bars are of domestic origin, meeting description in subparts 
1-6.1 and 1-6.2 of Federal Procurement Regs. that end product is 
domestic in origin if manufactured in U.S. and cost of components 
manufactured in U.S. exceeds 50 percent of cost of all its components-- 
Competitive system . 

Agents of Government 

Conformability with Government bidding methods 

The John F. Kennedy Center Act, as amended, although imposing no 
limitations or restrictions on Board of Trustees in constructing Center, 
in creating bureau within Smithsonian Institution to solicit contribu- 
tions and to construct Center for Institution, an ‘Executive agency” 
subject to Federal Property and Administrative Services Act of 1949, 
requires GSA as agent to construct Center in accordance with 1949 act, 
notwithstanding Board of Regents of Smithsonian, operating with 
trust funds, is exempt from statutes applicable to Govt. buildings, con- 
struction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
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impracticable to obtain competition for construction of Center, contract 
may be negotiated under sec. 302(c)(10) of 1949 act and sec. 1.3—-210 of 
Fed. Procurement Regs. upon joint determination by Board of Trustees 
and Administration that use of formal advertising is neither feasible 
nor practicable 

Base bid and alternates 

Method of evaluation employed under invitation soliciting base bid 
plus bid on each of five alternate items and providing for award of con- 
tract on base bid and any combination of alternate items to responsible 
bidder whose bid is most advantageous to Govt., price and other factors 
considered, is not improper, method, chosen because of fund limitation, 
having been utilized to maximize competition among alternates, and 
requirements that contracts for public work be let to lowest bidder are 
not violated when specifications are drawn for different work, bids are 
sought on different bases, and choice is not made by contracting officials 
until after al] bids are opened 

Broadening competition 

Award under 10 U.S.C. 2304(a)(11), negotiation of contracts for 
experimental, development, or research work, on basis of initial pro- 
posals, for training device to other than low offeror—contractor currently 
performing other phases of work but not given opportunity for negotia- 
tion and correction of technical deficiencies—where price differential 
was not taken into consideration, and award was upheld upon post 
award reevaluation, is not within contemplation of par. 3-805.1(a)(v), 
Armed Services Procurement Reg., relaxing mandatory requirement for 
negotiation with all responsible offerors when acceptance of initial offer 
results in fair and reasonable prices, and notwithstanding par. 4-205.5 
that price is not controlling in selecting contractor for research and 
development, in disregarding substantial price differential in proposals, 
and in categorizing technical proposal of contractor performing related 
work as inferior rather than unacceptable, determination that would 
require notice pursuant to par. 3-508 to unsuccessful offeror, maximum 
competition prescribed in par. 3-101 was not obtained 

Fact that item previously furnished is acceptable and has proven 
itself does not mean that procuring agency cannot in its discretion sub- 
stitute another type item believed to satisfy invitation requirements, 
and when agency so exercises its discretion, prior supplier has no grounds 
for objection merely because procuring of new product raises some 
possibility of future disagreement between Govt. and successful bidder, 
and although procuring new item in lieu of proven article increases risk 
of disagreement between Govt. and contractor, it is risk which Govt. 
must assume to foster competition and spur development of new and 
more suitable products 

“*Catalogue’’ requirements contracts 

District of Columbia unsuccessful in drawing specifications, pro- 
curing, storing, and distributing low valued welfare items within frame- 
work of sec. 3709, R.S. (41 U.S.C. 5), use of ‘“‘catalogue’”’ requirements 
contract method of purchasing that limits bidding to firms able to 
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“Catalogue” requirements contracts—Continued 
supply full line of items included in one or more of categories listed in 
invitation for bids, in lieu of semi-annual procurement method favoring 
small business— District is not subject to Small Business Act, 15 U.S.C. 
631—is not restrictive of competition and is in best interests of 
District, eliminating excessive costs of open-market purchases, storage, 
and surplus inventories; however, before entering into any future 
“catalogue” requirements contract, common basis for evaluating bids 
requires that specifications list quality of catalogue items, and that 
method of evaluation consider catalogue prices and not discounts 
offered, taking into account that contract prices are subject to increase 
upon issuance of new catalogue 

Equal bidding basis for all bidders 

Where individual invitations are issued for coal, gas and oil fuels fact 
that proposed procurement of coal for delivery over 5-year period in 
quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
Dept. of Defense Dir. No. 7420.1, does not render bid evaluations 
defective or improper as not affording equality of competition with bids 
solicited under other fuel invitations, even though had stock fund 
financing been authorized and contract awarded, subjecting contract to 
stock fund procedures would not disturb its lega! effectiveness, invita- 
tions requesting bids on mutually exclusive alternates and evaluation 
of one alternate against other not violating competitive advertising 
statute, bidders under each invitation having been fully apprised of 
evaluation factors to be used and of results that might be obtained _-_-- 

Under invitation for ship repairs that requires contractor, if requested, 
to provide certain services from time ship arrives in contractor’s yard to 
completion of contract, thereby obliging bidders to include in bid price 
amount to cover cost of services for entire repair period, when Govt. 
elects to maintain live ship and is not furnished services for full period, 
contractor benefits to extent of reduced cost and bidders uninformed 
of deviation of service period did not compete on common basis; there- 
fore, in future procurements shore service provision should be revised 
to assure Govt. services commensurate with payments, and even though 
ship was berthed in rented yard facilities and required services were not 
available at all times, contractor is considered responsible, as portable 
equipment, or extended services from other areas could have been 
brought in had Govt. requested services for duration of contract 

Generally 

Qualifying rubber-stamped notation to effect bidder reserves right to 
modify bid prices if quantity to be awarded against.any item or any com- 
bination of items differs from quantities specified, placed opposite condi- 
tion in invitation providing that Govt. may accept any item or group of 
items of two major items and subitems being procured, and containing 
option for increased quantities, may not be interpreted as ‘‘all or none”’ 
bid entitling bidder, low on item 2, to award of both items, universality 
of qualifying notation failing to reserve to bidder right to modify prices 
should Govt. make separate awards of items 1 and 2, and reservation 
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Generally—Continued 
precluding other than “all or none” award at variance with rule of com- 
petitive bidding under formally advertised procurement that bid prices 
may not be modified after bid opening, qualified bid may be withdrawn 
without prejudice to other bidders 

One bidder qualifying 

Fact that low bidder in order to meet delivery schedules could not 
satisfy invitation requirements for preproduction reliability approval or 
first article approval, waiver of either requirement or both being provided 
if approval had been recently accomplished, and that only one of several 
bidders receiving equipment approval had met reliability approval re- 
quirement is not basis for holding specifications restrictive, or that be- 
cause only one firm could supply Govt.’s needs, spirit or letter of com- 
petitive system had been violated, evidence confirming specifications 
were reasonable and necessary to purpose of procurement, and that 
testing requirements, designed to increase competition, were based upon 
bona fide determination of present needs under existing conditions, and 
absent showing of bad faith or abuse of discretion by procurement offi- 
cials, action taken will not be disturbed, and deviation from testing 
requirements, affecting quality, quantity, or price of equipment offered, 
may not be waived as minor deviation that is not prejudicial to other 


Preservation of system's integrity 

In evaluation of bids under invitation for fabricated steel bridge com- 
ponents, for shipment f.o.b. origin, maximum shipping weight guaran- 
teed, to tentative destination, exact destination being unknown, proce- 
dure prescribed by par. 1-1305.5, Armed Services Procurement Reg., 
consideration after bid opening of “fabrication-in-transit’’ offer, proce- 
dure provided in par. 1—-1308, which is not required or implied by invita- 
tion, nor confirmed by custom and practice of trade, was properly 
excluded by contracting officer, acceptance of offer made after bid 
opening to reduce transportation costs by transferring transit credits 
available to bidder would be inconsistent with preservation and mainte- 
nance of integrity of competitive system and, although no impropriety 
occurred in evaluation of bids to negate validity of award made, to assure 
that Govt. receives benefit of available transit privileges in future pro- 
curements, issuance of instructions to that effect are recommended 

Two-step, etc., procurement 

Deviations 
Technical proposals 

Where contracting officer after opening of bids under second step of 
procurement for equipment becomes aware of deficiency in technical 
proposal of firm offering lowest price, invitation for bids having been 
issued without any discussion with only two firms submitting unpriced 
technical proposals solicited, acceptance after bid price disclosure, with 
or without price revision, of substitute item requiring clarification and 
revision in order to conform to specifications would not only afford low 
bidder an unfair advantage, prejudicial to other bidder, but would be 
contrary to two-step procurement procedure prescribed by paragraphs 
2-503.1 (d) and (e) of ASPR, which contemplating that not all technical 
proposals will be fully acceptable as originally submitted, permits 
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revision of technical proposals during first-step negotiations to make 
them acceptable prior to proceeding with second-step negotiations, and 
deviation affecting price, quality, or quantity is a major deviation 
requiring bid rejection 
Warranty clause 
Low bidder under two-step advertised invitation for bid prices on 
production and installation of Radar Collimation System, technically 
approved in first-step, who took exception to use of “‘Correction of De- 
ficiencies”’ clause, authorized pursuant to par. 1-324.4, Armed Services 
Procurement Reg., seeking in effect unconditional first-year performance 
warranty, and who offered to negotiate equitable guaranty clause, 
submitted nonresponsive bid which inconsistent with invitation could 
not be evaluated on same basis as other bids received, and deficiency 
clause, although drawn in general terms, not including ‘“‘damage’’ or 
“injury” caused by outside source, nor depriving contractor of pro- 
tection of disputes clause, is valid clause that was properly included 
in invitation for procurement considered supply in nature, first-step 
providing for technical proposals not beyond “state of the art,’ and 
second for production and installation of System, and rejection of 
nonresponsive bid was, therefore, required 
Small business concerns 
Controlling point in time for determining size status of concern 
bidding on total set-aside for small business where two-step formal 
advertising procedures authorized in par. 2-501 of Armed Services 
Procurement Reg. are utilized is date of award prescribed in par. 1-703(b) 
of regulation, two-step procurement regulation not precluding use 
of procedure in total small business set-aside, and providing for con- 
formity to technical requirements in step 1, reserving for step 2, de- 
termination of capacity and credit of acceptable offerors under step 1, 
along with price evaluation, and fact that size status of offeror submitting 
proposal in good faith, changed from “small” to “‘large’’ business during 
protracted time interval between steps 1 and 2 is not sufficient to justify 
exception to rule that size status is for determination at time of award, 
otherwise, purpose of set-aside would be thwarted by awarding contract 
to other than small business concern 
Waiver of bid deviation 
Contract awarded under invitation for bids as second step of two-step 
procurement, step restricted to price competition, technical proposals 
having been accepted pursuant to first step of procurement, which 
provided that omission of bid prices or specific response such as “‘No 
charge”’ or ‘Included in Price of Items’’ opposite each data item meant 
item would be furnished as part of contract consideration, but low 
bidder entered ‘‘N/A’’ notation in price column of end item, is binding 
contract obliging contractor to furnish item as part of total bid price, 
low bid evidencing without reference to extraneous aids or explanation 
that bid price was not intended to be applicable to item, and, therefore, 
irregularity of ‘“‘N/A’’ notation, neither affecting price, quantity, or 
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quality, nor giving contractor option to determine whether or not to 
furnish data item as part of total bid price, may be waived without 
prejudicing competitive rights of other bidders 
Delivery provisions 

Inconsistent bid information 

Showing of place of manufacture other than f.o.b. transshipment 
port designated, information requested under two sections, identified 
as place of delivery and place for inspection and acceptance, of invitation 
requiring delivery to port free of expense to Govt. does not create an 
ambiguity—neither does invitation—but an inconsistency, and freight 
costs essential to evaluation of bid, inconsistency may not be explained 
to prejudice of other bidders or to effect responsiveness of bid; therefore, 
bidder confirming there was no intent to make delivery free of expense 
to Govt., designation of delivery f.o.b. to port was mistake, and rule 
prohibiting bidders ‘‘two bites at the apple” is applicable, for to permit 
bidder to explain information, proper when not inconsistent with 
reasonable interpretation of bid, would serve to undermine integrity 
and harm competitive bidding system, despite possibility of immediate 
lower price advantage 
Deviations from advertised specifications. (See Contracts, specifica- 

tions, deviations) 
Discarding all bids 

Nonresponsive bids as justification for negotiation 

Notwithstanding reliance on negotiating authority in 10 U.S.C. 
2304(a)(17) to restrict bidding to small business concerns, rules govern- 
ing formally advertised procurements are also for application in total 
small business set-asides, therefore, when use of small business re- 
stricted advertising procedure resulted in unreasonable bids, negotiation 
with only small business concern responding to invitation for bids to 
obtain reasonable prices was improper and invitation should be canceled, 
and time permitting, in absence of reasonable expectation that bids 
will be received from sufficient number of small business concerns to 
ensure reasonable prices, procurement should be advertised on un- 
restricted basis 

Readvertisement justification 

Expired wage rates 

Rejection of all bids for construction of transmission line and re- 
advertising specifications to include, pursuant to Davis-Bacon Act, 
40 U.S.C. 276a, modified wage rates of new determination containing 
rates identical to expired wage rates incorporated in initial specifica- 
tions—contract award having been delayed to secure certificate of 
competency on low bidder—was justified absent request to and grant 
by Secretary of Labor for extension of expired wage rate determi- 
nation in accordance with Dept. of Labor Regs. increasing effectiveness of 
wage rate determinations and establishing procedure for extension 
of determination after expiration, and automatic issuance of new wage 
rate determination embodying wages identical to expired rates that 
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had been included in initially advertised specifications, having neither 
revived nor extended expired wage rates, award on basis of specifications 
incorporating those rates would be improper 

Reinstatement 

Low bidder under canceled invitation 

Invitation to bid on equipment, canceled under sec. 2—404.1(b) (i), 
ASPR, after opening of three responsive bids on basis specifications 
were inadequate and/or ambiguous and did not reflect needs of Govt. 
may be reinstated upon administrative determination no reason existed 
for cancellation and award made on basis of price alone to lowest re- 
sponsible bidder, ‘‘after-the-fact’’ technical evaluation of equipment 
offered by two low bidders under invitation which imposed no sample, 
testing, brand name, or descriptive literature requirements offering 
bidders no “second chance” to qualify equipment, evaluation for purpose 
of judging merits of high bidder’s protest does not constitute preferential 
treatment, nor would it serve to reinstate defective invitation and, 
although, validity of specifications and responsiveness of bids should 
have been determined before any action was taken to proceed with 
award or cancel invitation, subsequent administrative determination 
of specification adequacy and bidder responsiveness is conclusive of 


Specifications defective 

Where -under invitation containing ‘brand name or equal’ clause 
prescribed by par. 1—1.307-6 of Federal Procurement Regs. equal bidders 
were confused in interpretation of main and required characteristics 
of brand name delineated in purchase description, detailed technical 
explanation, by reason of description in catalogue of brand name manu- 
facturer, low bidder, cancellation of invitation under criteria of par. 
1-2.404-1, should not be overturned on basis of subsequent doubts 
engendered and fostered by brand name bidder, in view of fact that 
correlation of purchase description and brand name catalogue required 
bidders to speculate on or interpolate purchase description to arrive 
at bid that could successfully weather technical evaluation; however, 
disputed technical aspects of purchase description should be resolved 
before readvertising procurement on brand name or equal basis 
Evaluation 

Aggregate v. separable items, prices, etc. 

Propriety 

Method of evaluation employed under invitation soliciting base bid 
plus bid on each of five alternate items and providing for award of con- 
tract on base bid and any combination of alternate items to responsible 
bidder whose bid is most advantageous to Govt., price and other factors 
considered, is not improper, method, chosen because of fund limitation, 
having been utilized to maximize competition among alternates, and 
requirements that contracts for public work be let to lowest bidder are 
not violated when specifications are drawn for different work, bids are 
sought on different bases, and choice is not made by contracting officials 
until after all bids are opened 
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All or none 

Low bid quoting separate prices on each item of two lots of aerial 
photographic services to be furnished under invitation providing for 
award by lots or combination of lots, bids to be considered on both 
individual lots basis or on ‘“‘all or none”’ basis, which in accompanying 
letter reserved right, not to be construed as mandatory, to accept “all 
or none”’ award, is not precluded from consideration for award, reserva- 
tion not constituting option to accept or reject award on either lot by 
lot basis or ‘‘all or none”’ basis, separate prices submitted being firm bid 
that could give low bidder option only in event one lot was awarded; 
therefore, bid on each of two lots, both of which are to be awarded, low 
whether considered on “‘all or none’”’ or lot by lot basis and giving bidder 
no option to refuse award may be considered for award of both lots of 


Qualified bid. (See Bids, qualified, all or none) 
Alternate bases 
Failure to bid on all bases 
Bidder who failed to bid on one of three alternates covering types of 
pipe to be furnished under invitation for bridge coastruction, where no 
preference is expressed giving bidders opportunity to bid on pipe that 
would result in lowest cost and contracting agency an option to accept 
or reject bid, has submitted responsive bid, contracting agency having 
determined its best interest will be served by making award on items bid 
upon rather than alternate omitted, any type pipe meeting needs of 
agency; however, although bidder is responsive when bidding on at least 
one alternate where no preference is expressed, there is risk of being 
nonresponsive should an alternate not bid upon be selected 
Propriety of evaluation 
Where individual invitations are issued for coal, gas and oil fuels, fact 
that proposed procurement of coal for delivery over 5-year period in 
quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
Dept. of Defense Dir. No. 7420.1, does not render bid evaluations defec- 
tive or improper as not affording equality of competition with bids solicited 
under other fuel invitations, even though had stock fund financing been 
authorized and contract awarded, subjecting contract to stock fund 
procedures would not disturb its legal effectiveness, invitations requesting 


bids on mutually exclusive alternates and evaluation of one alternate 


against other not violating competitive advertising statute, bidders under 
each invitation having been fully apprised of evaluation factors to be 
used and of results that might be obtained 
Delivery provisions 
Freight rates 
‘*Fabrication-in-transit’’ privileges 
In evaluation of bids under invitation for fabricated steel bridge 
components, for shipment f.o.b. origin, maximum shipping weight 
guaranteed, to tentative destination, exact destination being unknown, 
procedure prescribed by par. 1—1305.5, Armed Services Procurement 
Reg., consideration after bid opening of “fabrication-in-transit”’ offer, 
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procedure provided in par. 1-1308, which is not required or implied by 
invitation, nor confirmed by custom and practice of trade, was properly 
excluded by contracting officer, acceptance of offer made after bid open- 
ing to reduce transportation costs by transferring transit credits available 
to bidder would be inconsistent with preservation and maintenance of 
integrity of competitive system and, although no impropriety occurred in 
evaluation of bids to negate validity of award made, to assure that 
Govt. receives benefit of available transit privileges in future procure- 
ments, issuance of instructions to that effect are recommended 
Information 
After bid opening but prior to award 
Although communications received from bidder after opening of bids 
offering pursuant to par. 1-1308, Armed Services Procurement Reg., 
“fabrication-in-transit” privileges may be construed as protest made 
prior to award against use of local freight rates in evaluation of bids, 
basis of protest having been considered prior to award in evaluation of 
freight costs and in determination that transit credits accruing to 
fabricator of steel may not properly be used in computing transportation 
costs to Govt., matter was “resolved” prior to award within contem- 
plation of par. 2—407.9, and cancellation of contract awarded is neither 
justified nor required 
Priority rated orders diverted to meet 
Award of contract for trucks negotiated on basis of public exigency 
under 10 U.S.C. 2304(a)(2) with second low bidder offering earlier 
delivery dates predicated on diversion of rated DMS priority orders for 
axle assemblies under prior contract for identical item—diversion that 
will not affect deliveries under earlier contract—does not compromise 
Defense Production Act of 1950, as amended, notwithstanding rating 
required on current procurement had not been assigned at time of 
‘diversion, implementing regulations promulgated by Business and 
Defense Services Admin. authorizing rescheduling of deliveries under 
DMS ratings to meet emergency needs and prescribing in sec. 17(a) for 
use or disposition of material obtained under rated order that is sus- 
ceptible to interpretation that rated order may be diverted for use for 
same purpose under any contract contractor has with Govt., and any 
possible violation of regulations is for resolution by BDSA or contracting 
agency 
Factors other than price 
Cost of changing contractors 
Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for data 
processing and programming services at fixed, reduced price in amount 
less than that of low bidder under invitation, provided certain record- 
keeping was eliminated, would be improper, even had initial bid of offeror 
been lowest received because reduction was conditioned upon reduction 
in required services; however, should alternative method proposed meet 
needs of Govt., determination should be made whether resolicitation of 
procurement would be practicable and would result in substantial 
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reduction in price, but in event of negative determination, award of 
requirements contract to low bidder, found satisfactory in preaward 
survey, would not be prejudicial to other bidders, even though cost of 
changing contractors—highly speculative factor that was not provided 
in invitation—was not included in evaluation of bids 
Intangible economic costs 
In evaluation of bid to furnish gas fuel to replace use of coal, railroad 
revenue losses due to diminution of coal traffic, additional unemployment 
benefit costs to Federal Govt., and adverse economic impact of ga» 
contract on Siate Govt. are not pertinent factors for consideration in 
determining award most advantageous to U.S., price and other factors 
considered, and although costs over and above bid prices may be con- 
sidered when amount is ascertainable with reasonable certainty, under 
Armed Services Procurement Act (10 U.S.C. 2305(c)), establishing 
standard for making award of contract, imposition of intangible cost 
factors to reflect economic changes that possibly might result from 
particular award is not required 
Patent infringement liability 
Omission in invitation to bid on radio equipment of provisions for 
patent indemnification and evaluation of patent infringement liability in 
accordance with 10 U.S.C. 2305(c), providing for consideration of ‘‘price 
and other factors’’ in ascertaining low bid, does not invalidate invitation 
for in addition to absence of patent indemnity provision contributing to 
reduction in price, end product, including ‘‘basic circuitry’’ of equip- 
ment—component of end product on which Govt. has royalty-free 
license—having been developed for military use, par. 9-103, Armed 
Services Procurement Reg., prescribing patent indemnity coverage for 
supplies sold or offered for sale to public in commercial market, has no 
application, and matter of patent infringement is for resolution by Court 
of Claims as provided by 28 U.S.C. 1498, except when administratively 
settled pursuant to 10 U.S.C. 2386 
Government equipment, etc. 
Use authorization 
Although bidder subsequent to bid opening is granted permission for 
rent-free use of Govt-owned property in its possession, rental equivalent 
or rent charge to be considered in bid evaluation, failure to comply with 
invitation requirement for submission prior to bid opening of written 
authorization for use of property from contracting officer having cog- 
nizance of property may not be waived as minor deviation under author- 
ity of par. 2-405 of Armed Services Procurement Reg., use of Govt-owned 
property in performance of contract materially affecting contract price, 
and bidder unable to furnish exact data on property proposed to be used 
has submitted nonresponsive bid that should be rejected, and prior 
written use approval affording some safeguard against possible abuses by 
bidders having Govt. property, requirement for pre-existing written 
authorization is justified and is reasonable 
Low bids on two procurement lots to be purchased separately, one 
bidder representing Govt-owned facilities would be used, but failing to 
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furnish written use authorization required under invitation, and other 
bidder not indicating use of Govt. facilities, may be accepted without 
prejudice to only other bidder, who also did not furnish use authorization, 
bidders not indicating use of Govt. facilities although technically not 
required to furnish use authorization, unable to accomplish contract 
without employing manufacturers making use of Govt. facilities, could 
not accurately represent Govt. facilities would not be used, and all 
bidders equally deficient in not having furnished authorization to use 
Govt-furnished property, low bid on each procurement lot may be 
accepted as no bidder should be allowed to circumvent obvious require- 
ment for advance use authorization by indicating none is required 
Negotiation 
Factors other than price 
Propriety 
Under request for proposals soliciting offers for research and develop- 
ment on equipment in accordance with purchase description that invited 
proposals deviating from design of “preliminary engineering’? model, 
fact that low bidder on procurement negotiated pursuant to 10 U.S.C. 
2304(a)(11) met minimum requirements of purchase description but 
cost negotiations were conducted solely with second low bidder offering 
superior product does not convert competitive procurement to sole 
source procurement that was without higher authority approval, and 
second low bidder, firm permitted by RFP to deviate from design of 
preliminary model, responsive to performance characteristics of model, 
as well as technical requirements of purchase description, having offered 
superior product that demonstrated understanding of problem and 
scope of project, meaningful negotiations could only be conducted with 
that firm, and contract award pursuant to those negotiations was proper _ 
Options 
Bid reservation not an option 
Low bid quoting separate prices on each item of two lots of aerial 
photographic services to be furnished under invitation providing for 
award by lots or combination of lots, bids to be considered on both 
individual lots basis or on “‘all or none”’ basis, which in accompanying 
letter reserved right, not to be construed as mandatory, to accept “all 
or none”’ award, is not precluded from consideration for award, reserva- 
tion not constituting option to accept or reject award on either lot by 
lot basis or “all or none”’ basis, separate prices submitted being firm bid 
that could give low bidder option only in event one lot was awarded; 
therefore, bid on each of two lots, both of which are to be awarded, 
low whether considered on “all or none” or lot by lot basis and giving 
bidder no option to refuse award may be considered for award of both 
lots of work 
Qualified bids. (See Bids, qualified) 
Savings to Government 
Trade-in-allowance 
Bid that failed to comply with invitation requirements to include 
trade-in-allowance for old equipment being replaced by new equipment 
to be purchased, or to submit cash bid, independent of trade-in-offer, on 
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BIDS—Continued 

Evaluation—Continued 

Savings to Government—Continued 

Trade-in-allowance—Continued 

used equipment, where acceptance of guaranteed price made after bid 
opening for used equipment if placed on sale would make bid lowest 
received, was properly rejected, no cash bid having been received, use 
of trade-in-method for disposal of used property, pursuant to regulations 
issued under sec. 201(c) of Federal Property and Administrative Services 
Act of 1949, obtains greater net return, and on basis of guarantee of 
fixed amount upon sale of equipment, bid may not be reevaluated after 
bid opening, guarantee constituting offer tendered after bid opening, 
acceptance in effect would permit submission of second bid after dis- 
closure of all bid prices contrary to well-established principles governing 
bid procedures 671 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required). 
Late 

Agency responsibility 

Notwithstanding late delivery to procurement office of proposal under 
Letter Request for Technical Proposals of first step of two-step procure- 
ment, directed to designated officer bearing required information, and 
timely delivered by air freight to shipping and receiving area of installa- 
tion, letter request failing to furnish procurement office information, 
proposal should not be rejected and proposer may be afforded opportunity 
to bid on second phase of procurement, strict cutoff date for acceptance 
of proposal not being warranted in view of fact proposal was addressed 
in conformity with letter request, proposals received containing no 
prices could not become binding contracts by acceptance, no public 
opening intended, proposals remained in sole knowledge of Govt. and 
individual proposers, and no delay or interference had occurred in 
orderly and expeditious evaluation of proposals for technical merit 

Invitation mailing requirements 

Notice 

High bid on surplus apartments offered for sale pursuant to sec. 604(g), 
National Housing Act of 1934, as amended, 12 U.S.C. 1739(g), which 
delayed in mails through no fault of bidder and delivered after bid 
opening was rejected for not having been sent by certified or registered 
mail pursuant to sec. 1-2.303, Federal Procurement Regs., may be con- 
sidered for award, invitation for bids having failed to inform bidders of 
certified or registered mail requirement, and although Federal Housing 
Admin. usually complies with regulations implementing Federal Property 
and Administrative Services Act, unless compliance would impair or 
affect specific programs, appropriate regulation (Federal Property 
Management) prescribing no procedure for handling late bids in the 
disposal of real property, and absent regulation requiring compliance 
with competitive bidding, invitation for bids for sale of surplus real 
property should inform prospective bidders that bids will be rejected 
unless sent by certified or registered mail 


\ 
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BIDS—Continued 

Late—Continued 

Processing and delivery by Government 

Late bid forwarded by certified mail, which but for 3-day delay in 
mails could have reached contract post office, located approximately 
one-fifth of mile from bid opening office, 5 minutes before time sched- 
uled for opening of bids, insufficient length of time for processing and 
delivery of bid, may not qualify for consideration as late bid timely 
mailed, par. 2-303, Armed Services Procurement Reg., and invitation 
for bids requiring bids to be received in office designated not later than 
exact time set for bid opening, and providing that to warrant consider- 
ation of mailed bid received after bid opening but prior to award, bidder 
must establish use of registered or certified mail and that failure of 
timely arrival was due to delay in mails, or having timely arrived, bid 
was mishandled at installation, and it is not sufficient to establish but 
for mail delay bid would have timely arrived, but bidder must also 
prove that his bid would have arrived sufficiently early to be delivered 
on time to designated office under normal circumstances 

Telegraphic 

Delay due to Western Union 

Late receipt of low telegraphic bid transmitted to Western Union 
on punched tape over private wire leased from Western Union, which 
would have been timely received at procurement office had delivery 
not been delayed by Western Union to clarify extension prices that had 
been recorded garbled on its page printer, is not chargeable to low bidder 
and its bid may be considered for award, telegram having been filed in 
sufficient time, whether filing is considered to have occurred when 
punched tape was activated for transmission, or when received on 
Western Union page printer, to allow for any normal, unusual, or fore- 
seeable delay, or delays which might be expected or anticipated in 
normal routine of accomplishing work of telegraph company, and garbled 
message, understandable without clarification, having been caused on 
Western Union equipment, delivery delay was unnecessary and bid 
filed in ample time for timely delivery may be considered for award_- 

Telegraphic modifications 

Delay due to Western Union 

Award to bidder, low upon consideration of telegraphic bid modi- 
fication received 3 minutes after scheduled bid opening time, due to 
unnecessary break in transmission by Western Union operator, need not 
be canceled on basis modification was ‘entirely new bid” as contended 
by displaced low bidder, record justifying contracting officer’s conclusion 
that modification was filed in time for receipt by normal transmission 
procedure prior to time fixed in invitation, and that delay due to “‘bust- 
ing” and repeating message was not fault of bidder, but was due solely 
to abnormal delay in transmission, and fact that price reduction was 
substantial does not transform modification into ‘entirely new bid’’ 
under invitation prohibiting telegraphic bids, and requiring use of 
furnished forms and supplying of information that had not been included 
in bid modification 
Mistakes 

Allegation after award. (See Contracts, mistakes) 


235-533 O - 67 - 58 
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BIDS—Continued 

Mistakes—Continued 

Allegation after bid opening 

Low bid of joint venture on construction project offering to sub- 
contract 90 percent of work under invitation requiring successful con- 
tractor to perform at least 20 percent of total work, unless percentage 
reduction is authorized as advantageous to Govt., is nonresponsive 
bid that is prejudicial to other bidders, deviation giving low bidder 
option to perform and opportunity for “bid shopping,’ deviation 
that is not corrected by information submitted after bid opening to 
effect that subsidiary corporations, controlled by and part of joint 
venture organization, had been included in subcontracting percentage, 
and provision for reducing percentage of work required to be performed 
by contractor when advantageous to Govt. applying to requests made 
“during the progress of the work,’”’ deviation giving low bidder both 
opportunity for bid shopping and option whether or not to perform 
contract is material and may not be waived, therefore, requiring rejection 
of bid of joint venture 

Correction 

Discrepancy between words and figures 

Discrepancies between written words and figures inserted in unit 
column in two alternate bids on pipe to be furnished under invitation 
for bridge construction and providing that ‘“‘in case of variation, prices 
written in words shall govern,’’ where written figures exceed by 1,000 
times normal cost reflected in other bids received and prior contracts, 
may be viewed as clerical errors and not ambiguities contemplated by 
invitation, bid itself ascertaining intended bid prices, that is, written 
words were patently in error and written figures constituted bid intended, 
situation contemplated by par. 2-406.2, Armed Services Procurement 
Reg. and sec. 1-2.406-2, Federal Procurement Regs., and workpapers 
establishing figures and not words were intended bid price, bid is respon- 
sive and may be considered in making award 

Low bid replacement 

Mistake in bid attributable to use of word ‘‘add’’ instead of ‘‘deduct”’ 
on form inviting bids on alternates for purpose of obtaining reduced 
prices in event base bid exceeded final limitation may be corrected as 
clerical error, notwithstanding displacement of low bid, worksheets 
substantiating intent to deduct cost of alternate and not to increase 
total bid by: adding cost of alternate, and majority of bidders having 
bid on deductive basis for alternate; therefore, determination of con- 
tracting officer to treat failure to change word “add” to ‘‘deduct’”’ as 
clerical error being reasonable and within principle that downward 
correction that displaces one or more bids may be permitted when 
mistake and intended bid are ascertainable from invitation and bid, 
correction of error is acceptable and award on basis of corrected bid 
is proper 

General rule 

Under invitation providing for bidder to waive portion of any alleged 
mistake in bid, excluding obvious errors, etc., and mistakes that would 
result in bid price reduction, contract price to exclude any correction 
that exceeds amount waived, amount that is evaluated in determining 
low bid, small business concern that confirmed its low bid after denial 
of bid correction for an omitted item of undetermined cost, may not 
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BIDS—Continued 
Mistakes—Continued 
General rule—Continued 
be allowed claim made 13 months after award in amount larger than 
that originally presented, waiver clause not having changed rules that 
to correct bid mistake, bid actually intended must be established, and 
if only evidence of error is alleged, withdrawal of bid is authorized, and 
low bid having been verified prior to award, contractor is precluded from 
recovery, and small business status does not entitle low bidder to pref- 
erential treatment, Small Business Act indicating no intent to abrogate 
legal principles in settlement of contract claims from small business 
concerns 
Nonresponsive bids 
Delivery provisions 
Showing of place of manufacture other than f.o.b. transshipment port 
designated, information requested under two sections, identified as place 
of delivery and place for inspection and acceptance, of invitation re- 
quiring delivery to port free of expense to Govt. does not create an 
ambiguity—neither does invitation—but an inconsistency, and freight 
costs essential to evaluation of bid, inconsistency may not be explained 
to prejudice of other bidders or to effect responsiveness of bid; therefore, 
bidder confirming there was no intent to make delivery free of expense 
to Govt., designation of delivery f.o.b. to port was mistake, and rule 
prohibiting bidders ‘‘two bites at the apple” is applicable, for to permit 
bidder to explain information, proper when not inconsistent with reason- 
able interpretation of bid, would serve to undermine integrity and harm 
competitive bidding system, despite possibility of immediate lower 
price advantage 
Modification 
After opening 
Nonresponsive bidder 
Qualifying rubber-stamped notation to effect bidder reserves right 
to modify bid prices if quantity to be awarded against any item or 
any combination of items differs from quantities specified, placed 
opposite condition in invitation providing that Govt. may accept any 
item or group of items of two major items and subitems being procured, 
and containing option for increased quantities, may not be interpreted 
as “all or none” bid entitling bidder, low on item 2, to award of both 
items, universality of qualifying notation failing to reserve to bidder 
right to modify prices should Govt. make separate awards of items 1 
and 2, and reservation precluding other than “‘all or none’ award at 
variance with rule of competitive bidding under formally advertised 
procurement that bid prices may not be modified after bid opening, 
qualified bid may be withdrawn without prejudice to other bidders - - -- 
Propriety 
In evaluation of bids under invitation for fabricated steel bridge 
components, for shipment f.o.b. origin, maximum shipping weight 
guaranteed, to tentative destination, exact destination being unknown, 
procedure prescribed by par. 1-1305.5, Armed Services Procurement 
Reg., consideration after bid opening of “fabrication-in-transit’”’ offer, 
procedure provided in par. 1-1308, which is not required or implied by 
invitation, nor confirmed by custom and practice of trade, was properly 
excluded by contracting officer, acceptance of offer made after bid 
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BIDS—Continued 

Modification—Continued 

After opening—Continued 

Propriety—Continued 
opening to reduce transportation costs by transferring transit .credits 
available to bidder would be inconsistent with preservation and mainte- 
nance of integrity of competitive system and, although no impropriety 
occurred in evaluation of bids to negate validity of award made, to assure 
that Govt. receives benefit of available transit privileges in future pro- 
curements, issuance of instructions to that effect are reeommended_... 436 
Subcontractor substitution 

Substitution prior to contract award of named subcontractor deter- 
mined to be nonresponsible does not require rejection of low bid when 
in interest of Govt. and absent invitation provision for rejection, bidder 
having met material requirement of invitation to furnish list of sub- 
contractors for purpose of preventing bid shopping, and application by 
contracting officer prior to award of his authority to ‘‘disapprove or reject 
the employment” of subcontractor considered nonresponsible being 
consistent with his duty to make affirmative determinations of responsi- 
bility prior to award and, although, right of Govt. to recover savings 
incident to subcontractor substitution is protected under contract and 
increased costs to contractor may not be basis of bid price increase, to 
avoid possibility of bidder election not to offer substitute if he preferred 
not to take award, invitation requirement should provide for bid rejection 
when subcontractor is not considered responsible___..........-------- 84 
Opening 

Subsequent information 

Although communications received from bidder after opening of bids 
offering pursuant to par. 1-1308, Armed Services Procurement Reg., 
‘“fabrication-in-transit”’ privileges may be construed as protest made 
prior to award against use of local freight rates in evaluation of bids, 
basis of protest having been considered prior to award in evaluation 
of freight costs and in determination that transit credits accruing to 
fabricator of steel may not properly be used in computing transportation 
costs to Govt., matter was “resolved” prior to award within contem- 
plation of par. 2-407.9, and cancellation of contract awarded is neither 
SIMI ic ose da catideanccneedsen es uawade nena 436 
Options. (See Bids, evaluation, options) 
Patents, etc., item 

Indemnity clause exception 

Omission in invitation to bid on radio equipment of provisions for 
patent indemnification and evaluation of patent infringement liability 
in accordance with 10 U.S.C. 2305(c), providing for consideration of 
“price and other factors” in ascertaining low bid, does not invalidate 
invitation for in addition to absence of patent indemnity provision 
contributing to reduction in price, end product, including ‘“‘basic cir- 
cuitry’”’ of equipment—component of end product on which Govt. 
has royalty-free license—having been developed for military use, par. 
9-103, Armed Services Procurement Reg., prescribing patent indemnity 
coverage for supplies sold or offered for sale to public in commercial 
market, has no application, and matter of patent infringement is for 
resolution by Court of Claims as provided by 28 U.S.C. 1498, except 

when administratively settled pursuant to 10 U.S.C. 2386 
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BIDS—Continued 

Peddling 

Subcontracts. (See Contracts, subcontracts, bid shopping) 
Prices 

Reduction propriety 

Negotiation to obtain price reductions under two invitations for bids 
on total set-asides issued to numerous small business concerns with only 
responsive bidder, reduced prices exceeding low bid of only other bidder 
who was determined not to be small business concern, is contrary to 
secs. 3-215.1 and 3-215.2, Armed Services Procurement Reg., imple- 
menting 10 U.S.C. 2304(a)(15) to authorize negotiation of contract 
where “‘bid prices received after formal advertising are unreasonable,” 
provided each responsible bidder has reasonable opportunity to nego- 
tiate, price negotiated is lower than lowest rejected bid, and is lowest 
offered by resporsible supplier, and principle that Govt. may accept 
benefit of voluntary reduction in price of otherwise acceptable responsive 
bid is not for application where bid prices received after formal advertis- 
ing are unreasonably high and negotiation of lower price with only one 
bidder would be contrary to statute and regulation. Overrules any 
inconsistent decisions 

Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for 
data processing and programming services at fixed, reduced price in 
amount less than that of low bidder under invitation, provided certain 
recordkeeping was eliminated, would be improper, even had initial bid 
of offeror been lowest received because reduction was conditioned upon 
reduction in required services; however, should alternative method 
proposed meet needs of Govt., determination should be made whether 
resolicitation of procurement would be practicable and would result in 
substantial reduction in price, but in event of negative determination, 
award of requirements contract to low bidder, found satisfactory in 
preaward survey, would not be prejudicial to other bidders, even though 
cost of changing contractors—highly speculative factor that was not 
provided in invitation—was not included in evaluation of bids 
Qualified 

All or none 

Combination of procurements 

Qualifying rubber-stamped notation to effect bidder reserves right to 
modify bid prices if quantity to be awarded against any item or any 
combination of items differs from quantities specified, placed opposite 
condition in invitation providing that Govt. may accept any item or 
group of items of two major items and subitems being procured, and 
containing option for increased quantities, may not be interpreted as 
“all or none’’ bid entitling bidder, low on item 2, to award of both items, 
universality of qualifying notation failing to reserve to bidder right to 
modify prices should Govt. make separate awards of items 1 and 2, and 
reservation precluding other than “‘all or none” award at variance with 
rule of competitive bidding under formally advertised procurement that 
bid prices may not be modified after bid opening, qualified bid may be 
withdrawn without prejudice to other bidders 

Progress payments 

Bid reciting ‘Progress Payments Are Requested” under invitation 
that did not provide for progress payments but for payments upon 
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BIDS—Continued 


Qualifled—Continued 

Progress payments—Continued 
delivery and acceptance of items is nonresponsive bid, even though in 
ordinary sense word ‘“request’”’ is precatory in nature as its precise 
meaning depends upon existing circumstances, and request for progress 
payments subject to two possible meanings, to permit explanation of 
request would place bidder in position to affect responsiveness of bid -- - 
Qualified products. (See Contracts, specifications, qualified products) 
Samples. (See Contracts, specifications, samples) 
Small business concerns. (See Contracts, awards, small business 


concerns) 
Specifications. (See Contracts, specifications) 
Subcontracts 


Limitations on subcontracting 


Low bid of joint venture on construction project offering to subcontract 
90 percent of work under invitation requiring successful contractor to 
perform at least 20 percent of total work, unless percentage reduction is 
authorized as advantageous to Govt., is nonresponsive bid that is 


prejudicial to other bidders, deviation giving low bidder option to perform 


and opportunity for “bid shopping,” deviation that is not corrected by in- 
formation submitted after bid opening to effect that subsidiary corpora- 
tions, controlled by and part of joint venture organization, had been 
included in subcontracting percentage, and provision for reducing per- 


centage of work required to be performed by contractor when advan- 


tageous to Govt. applying to requests made ‘‘during the progress of the 
work,’’ deviation giving low bidder both opportunity for bid shopping 
and option whether or not to perform contract is material and may not be 


waived, therefore, requiring rejection of bid of joint venture 
Trade-in-allowances 


Savings to Government. (See Bids, evaluation, savings to Govern- 
ment, trade-in-allowance) 
Two-step procurement, etc. 
Technical proposal deficiencies 


Time for correction 
Where contracting officer after opening of bids under second step of 


procurement for equipment becomes aware of deficiency in technical 
proposal of firm offering lowest price, invitation for bids having been 
issued without any discussion with only two firms submitting unpriced 


technical proposals solicited, acceptance after bid price disclosure, 


with or without price revision, of substitute item requiring clarification 
and revision in order to conform to specifications would not only afford 
low bidder an unfair advantage, prejudicial to other bidder, but would 
be contrary to two-step procurement procedure prescribed by para- 


graphs 2-503.1(d) and (e) of ASPR, which contemplating that not all 


technical proposals will be fully acceptable as originally submitted, 
permits revision of technical proposals during first-step negotiations 


to make them acceptable prior to proceeding with second-step negotia- 
tions, and deviation affecting price, quality, or quantity is a major 
deviation requiring bid rejection 
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BOARDS, COMMITTEES, AND COMMISSIONS 


Travel time compensable as duty 

Per diem compensation payable to members of Public Land Law 
Review Commission appointed by President under act of Sept. 19, 
1964 (43 U.S.C. 1391), which authorizes payment of $50 per diem when 
engaged in actual performance of duty, plus reimbursement for travel, 
subsistence, and other necessary expenses incurred in performing duties 
is uot for determination on basis of U.S. Civil Service Commission 
booklet entitled ‘‘Employment and Compensation of Experts and Con- 
sultants”’ issued as guide in procurement of services under sec. 15, 


Administrative Expenses Act of 1946 (5 U.S.C. 55a), as language of 
1964 act is sufficiently broad to include per diem compensation for 
travel time between home or place of business of member and meeting 
place of Commission, and compensation is not subject to proration 
according to hours worked, and member of Commission who travels 


to his home following day of meeting is entitled to $50 per diem for 


Annual bid bond 


Use by low bidder on construction contract of annual bid bond that 
had been filed with Govt. on Standard Form 34 referring to supplies 
and services in lieu of individual guaranty bond, or other enumerated 


security, prescribed by invitation for bids, formal two-step advertised 


procurement, to be submitted on Form 24 to cover construction work as 
well as supplies or services is defect of form that may be waived pursuant 


to par. 2—405 of Armed Services Procurement Reg., absent prohibition 
in invitation against use of annual bid bond as security, and annual bid 


bond considered legally enforceable against surety in event low bidder 


refuses to execute contract and furnish performance and payment bonds 


on basis that provisions of Armed Services Procurement Reg. include 
construction work within concept of supplies or services, award of 
contract to low bidder was proper 

Performance 


Application against obligations unrelated to contract 
Generally where deposit is required in lieu of security bond or is 


intended to secure one or more particular obligations, that amount may 
not be retained after full performance of secured obligations, and where 
amount is intended to apply on contract price, and is not otherwise 


restricted, any residual amount is not security deposit and may be used 


to offset any obligation to Government and, although, in view of various 
reasons for requiring deposits covering sale of National Forest timber 
and other resource products, each refund must be considered on its 
merits in light of existing circumstances, there is no legal or practical 
objections to using contract clause to authorize application of deposit 


refunds to debts arising out of prior transactions; however, whether such 


clause, or one restricting use of deposits to transactions arising under 
contract is preferred, clause used should be identical in all contracts re- 
quiring deposit payments by contractors 
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BURIAL EXPENSES 
Government’s reimbursement liability 
Military personnel 
Reservists 
Upon death of Army reservist struck and killed by automobile while 
returning to Reserve Center to report for inactive duty following early 
arrival to prepare for drill class, leaving to go to dairy bar located across 
street from Center, burial expenses prescribed by 10 U.S.C. 1481 (a) (2) (C) 
when reservist dies while ‘‘on authorized inactive duty training’’ may not 
be paid, member having left place where scheduled inactive duty training 
was to be performed before being mustered in for duty, requirements of 
sec. 1481 (a) (2) have not been met, and status of member at time of death 
does not entitle next of kin to reimbursement for burial expenses 
BUY AMERICAN ACT 
Applicability 
Foreign component changes 
Steel reinforcing bars used in large concrete structures when manu- 
factured in U.S. by Canadian contractor from steel ingots imported from 
Canada, first into billets then into bars, are end product of domestic 
origin under Buy American Act, 41 U.S.C. 10(a)—(d), notwithstanding 
customary method of producing billets in Canada is continuous process 
from raw material through ingot stage into billet as end product, and 
ingot, end product of Canadian manufacturing process, undergoing 
substantial physical changes during conversion in U.S. into billets is 
component of reinforcing bars, and two manufacturing processes taking 
place in U.S., bars are of domestic origin, meeting description in subparts 
1—6.1 and 1—6.2 of Federal Procurement Regs. that end product is domes- 
tic in origin if manufactured in U.S. and cost of components manu- 
factured in U.S. exceeds 50 percent of cost of all its components 
CERTIFYING OFFICERS 
Liability 
Discounts lost on contract payments 
Although certifying officer is not pecuniarily liable for amount of 
time discount lost for failure to certify voucher within time discount 
period, even though he is subject to disciplinary action, certification of 
voucher in full amount when Govt. is entitled to take discount constitutes 
“false, inaccurate, or misleading” certification under 31 U.S.C. 82c and 
certifying officer is liable for amount of discount lost; therefore, where 
vouchers are not presented for certification due to administrative delays 
in securing signatures on supporting documents, certifying officer may 
not be assessed discount lost on vouchers covering supporting documents 
correctly submitted by contractor, however, he is liable where full amount 
was paid incident to document corrected under rule that discount period 
begins to run on date of receipt of material or service or date of receipt of 
correct invoice, whichever is later, and certification of voucher having 
occurred during discount period, certifying officer is responsible for 
discount lost on payment 
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CLAIMS 
Barred. (See Statutes of Limitation, claims) 
False. (See Fraud, false claims) 
Foreign 

Interest on claim for unpaid rent 

Rule that interest on claims against U.S. may not be paid in absence 
of contract or statute providing payment of interest is applicable to 
claims arising in foreign countries as well as to claims arising in U.S. and, 
therefore, interest on claim for unpaid rent for premises in West Germany 
may not be allowed 
Waiver. (See Debt Collections, abandonment) 

CLOTHING AND PERSONAL FURNISHINGS 
Special clothing and equipment 

Reimbursement criteria 

Special prescription filter spectacles for Geological Survey employees 
working with stereoplotting instruments used in map making which 
glasses are shown to materially increase work output and vision capa- 
bilities of employees and are of no personal use to employees outside 
working hours meet two criteria for use of appropriated funds for pur- 
chases of personal equipment on basis that glasses are necessary to 
accomplishment of purpose for which appropriation is made and that 
they are not equipment employee could reasonably be required to fur- 
nish as part of personal equipment to perform duties of position, and, 
therefore, both cost of special clinical eye examinations for special glasses 
and prescription filter glasses may be paid from appropriations for 
surveys, investigations and research of Geological Survey 

Tuxedo ‘ 

Fact that civilian official of Federal Govt. was assigned duty of ap- 
pearing as speaker on occasion requiring formal dress does not entitle 
him to reimbursement under sec. 10.5, Standardized Government Travel 
Regs., authorizing necessary miscellaneous expenditures, for cost of 
renting tuxedo, considered usual or ordinary item of clothing that is 
part of individual’s wardrobe, and personal preference of renting rather 
than owning tuxedo does not place item in special clothing category 
necessary for transaction of official business and reimbursable under 
ea Waele Site Sows x Die ewe ieetedsk eer ese 

COAST GUARD 
Enlisted personnel 
Retired pay 
Good conduct citation increase 

United States Coast Guard Reserve member retired Nov. 1, 1965 
under 14 U.S.C. 755(e), section amended by act of September 25, 1965 
to provide same retirement rights, benefits, and privileges prescribed 
for enlisted members of Regular Coast Guard for Reserve enlisted mem- 
bers who request retirement on basis of years of active service, is not 
entitled to additional 10 percent formerly authorized for good conduct 
marks in computation of retired pay, saving provision in act of Sept. 6, 
1963, which eliminated authorization, having no application, member 
although on active duty at time had no right to increase in retired pay 
to preserve, his retirement benefits based on those prescribed for en- 
listed members of Naval Reserve not including 10 percent increase in 
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COAST GUARD—Continued 
Enlisted personnel—Continued 
Retired pay—Continued 
Good conduct citation increase—Continued 
retired pay on account of good conduct marks, neither is member eligible 
to payment of increase under 14 U.S.C. 755(e), amended by the 1965 
act, increase having been eliminated prior to 1965 act 
1965 increases eligibility 
Coast Guard enlisted member retired in Aug. 1965 under 14 U.S.C. 
355 upon completion of more than 20 years of service who pursuant to 
Uniform Retirement Date Act, 5 U.S.C. 47a, is voluntarily retired 
Sept. 1, 1965, is not entitled to retired pay computed on basic pay rates 
established by act of Aug. 21, 1965, effective Sept. 1, 1965—first day of 
first calendar month beginning after date of enactment—member 
having taken no action to delay retirement later than first day of month 
following eligibility for retirement, absent exemption from Uniform 
Retirement Date Act, that act applies, and member is entitled to retired 
pay on Sept. 1, 1965 at rate of retired pay effective on date his retire- 
ment would have occurred in Aug. 1965 but for Uniform Retirement 
303 
COLLEGES, SCHOOLS, ETC. 
National Teacher Corps 
Travel and transportation expenses 
Actual expenses v. allowance 
National Teacher Corps members who travel from place of residence 
to preservice training institution and subsequently to place of assign- 
ment may be paid travel allowance pursuant to authority in 514(b) 
of Pub. L. 89-329, “Higher Education Act of 1965,’’ prescribing pay- 
ment of subsistence allowances and other expenses incident to period 
of training, term ‘‘other expenses’’ being suffidiently broad to cover 
expenses of travel incident to training 
Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only 
on actual expense basis under sec. 514(c) of Higher Education Act of 
1965 (20 U.S.C. 1104), prescribing payment of ‘‘necessary travel ex- 
penses” of corpsman and his dependents and “necessary expenses of 
transportation’? of household goods and personal effects, and ‘other 
necessary expenses’’ as are directly related to service in Corps, authority 
that does not permit establishment of allowance to cover travel and 
transportation expenses incurred incident to actual service as distin- 
guished from training__- 
COMMODITY CREDIT CORPORATION 
Tobacco export program 
Subsidies 
Program to promote exportation of tobacco by providing subsidy 
on kinds of tobacco eligible for price support on 1966 crop, and exported 
after publication in Federal Register of terms and conditions under 
which program will operate, may include tobacco exported in fulfillment 
of pre-existing sales contract, or tobacco already purchased and being held 
by exporter for future shipment, in order to avoid impairing effectiveness 
of program due to cancellation of tobacco purchased for export well in 
advance of shipment under trade practice permitting buyer to terminate, 
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COMMODITY CREDIT CORPORATION—Continued 
Tobacco export program—Continued 
Subsidies—Continued 
upon notice, for any reason and at any time prior to acceptance of 
tobacco, and Commodity Credit Corporation authorized to stabilize, 
support, and protect farm income and prices may provide subsidy 
on all tobacco exported after date program becomes operative upon 
certification benefit of payment has been passed on to foreign buyer 
in form of reduced price 
COMPENSATION 
Appointment status. (See Appointments, status) 
Double — 
Civilian retired and civilian service compensation 
Judges 
Annuitant under Civil Service Retirement Act, 5 U.S.C. 2251 note, 
upon appointment as U.S. district judge although not subject to dimi- 
nution of salary pursuant to,sec. 1, Art. III, Constitution of U.S., 
nevertheless may not receive payment of annuity while in regular 
active service as judge, and even though there is no statutory pro- 
hibition against concurrent payment of civilian retirement annuity 
and salary from Federal Govt., such payment would be inconsistent 
with basic policies regarding dual payment expressed in civilian re- 
tirement legislation and is without authority of law 
Concurrent military retired and civilian service pay 
Disability retirement 
Employed by excepted activity 
Marine Corps officer transferred to temporary disability retired list 
for disability that was not direct result of duty in armed conflict or 
caused by instrumentality of war incurred in line of ‘duty during war 
who is employed as business manager of U.S. Marine Corps Association 
is not subject to reduction in retired pay prescribed by sec. 201(a), 
Dual Compensation Act, approved Aug. 19, 1964, Association, voluntary 
one obtaining revenue from dues, investments and publication of periodi- 
cal, and one that is not under jurisdiction of Marine Corps, is not 
“‘non-appropriated fund instrumentality” of U.S. within meaning of 
sec. 101(3) of act, notwithstanding positions of leadership and authority 
in organization are held by Marine Corps officers, and officer on tem- 
porary disability retired list employed as business manager of Marine 
Corps organization is entitled to receive retired pay without any 
reduction 
Election of status under the Dual Compensation Act 
Designation of employer change 
Officer of Regular component of uniformed services who following 
retirement under 10 U.S.C. 8911 is employed as civilian in nonappro- 
priated fund activity and upon enactment of Dual Compensation Act 
is considered to have elected, pursuant to sec. 201(f), to remain in the 
status he occupied on Nov. 30, 1964, that of employee of nonappro- 
priated fund instrumentality entitled to full retired pay, exception that 
did not continue upon change of employer designation on Dec. 7, 1964 
from nonappropriated to appropriated fund activity, is subject to dual 
compensation reduction prescribed by sec. 201(a) of act, election pro- 
vided in sec. 201(f), authorizing retired officer of Regular component 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Election of status under the Dual Compensation Act—Continued 
Designation of employer change—Continued 
to continue in same status or to come under act, ceasing to operate on 
Dec. 7, 1964, date civilian salary of officer became payable from ap- 
propriated funds 
Intermittent and full-time employment 
Regular Coast Guard commissioned warrant officer W-2, retired for 
years of service under 10 U.S.C. 1293, who on day preceding effective 
date, Dec. 1, 1964, of Dual Compensation Act held intermittent civilian 
position that did not contravene dual employment provisions of 1894 
act, nor subject him to compensation limitations of sec. 212 of 1932 
Economy Act, provisions repealed by 1964 act, and under sec. 201(f) (1) 
of Dual Compensation Act elects to remain subject to exemptions, 
does not upon acceptance of full-time position without break in service 
lose exempt status and continues free of dual compensation restrictions, 
notwithstanding 1964 act defines ‘civilian office’ to include “inter- 
mittent position,” former member’s exemption on Nov. 30, 1964 from 
dual compensation limitations resting on retired commissioned warrant 
officer status that remained unchanged on effective date of 1964 act 
and upon acceptance of full-time civilian employment without break 
in service, exempt status gained by sec. 201(f) election continues 
Savings provision ineligibility 
Member of uniformed services who was in terminal leave status and 
holding nonappropriated fund activity position on Nov. 24, 1964— 
date he would have been mandatorily retired under 10 U.S.C. 3921— 
but for Uniform Retirement Date Act of Apr. 23, 1930, 5 U.S.C. 47a, 
making his retirement effective Dec. 1, 1964—is considered to be in 
active duty status through Nov. 30, 1964, rather than in retired status 
and, therefore, such officer is not entitled to savings provisions in sec. 
201(f). Dual Compensation Act, 5 U.S.C. 3102(f), which permits con- 
tinuation of exemptions for members who were retired and not subject 
to dual compensation limitations on Nov. 30, 1964, day prior to effec- 
tive date of 1964 act 
Exemptions 
Fee basis physicians 
Retired Regular Army Officer placed on roster of fee basis physicians 
to examine Armed Forces personnel at fee of $7 for each examination, 
payment limited to $50 in 1 day regardless of number of examinations 
made, does not occupy “civilian” office within purview of 5 U.S.C. 
3101(3), and his retired pay is not subject to reduction pursuant to 
sec. 3102(a) after first 30-day period for which he receives fees, phy- 
sicians paid on fee basis serving under contract and not by appointment 
to civilian office or position, and fact that by contractual arrangement 
limitation is placed upon total fees any physician may receive for serv- 
ices on any day when more than seven applicants are examined does 
not change contractual relationship to that of employer-employee- - - - 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Nonappropriated fund position 
Officer of uniformed services who, while receiving pay for unused 
leave prior to involuntary retirement under 10 U.S.C. 3921, is employed 
in nonappropriated fund activity is considered to be in terminal leave 
status for acceptance of civilian employment within meaning of act of 
Nov. 21, 1945, 5 U.S.C. 6la-1(a), which not only superseded sec. 1222, 
R.S., requiring termination of military commissions upon acceptance 
of civil office, but also superseded dual compensation statutes 
Reduction in retired pay 
Exemption period 
Retired Regular officer of uniformed services who is employed by 
member of Congress under two temporary monthly appointments not 
occurring in same fiscal year is entitled to exemption from reduction in 
retired pay for first 30-day period for which he receives salary with 
respect to both appointments, sec. 201(c), Dual Compensation Act, 
5 U.S.C. 3102(c), prescribing exemption from reduction in retired or 
retirement pay for first 30-day period for which Regular officer receives 
salary under each temporary, part-time, or intermittent appointment, 
when appointments are not made during same fiscal year, and 5 U.S.C. 
84 providing 30-day basis for payment of retired pay, no amount is 
required to be withheld from retired pay of officer 
Reserve membership 
Referee in bankruptcy appointment 
In view of fact that pursuant to 5 U.S.C. 30r(d) when reservist is not 
on active duty, or when he is on active duty for training, he is not 
considered to be officer or employee of U.S. or person holding office of 
trust or profit and that he is authorized under sec. 30r(c) to accept 
civilian position and receive both civilian salary and retired pay, employ- 
ment of naval reservist as full-time referee in bankruptcy is not prohibited 
by 11 U.S.C. 63(2), which provides that persons holding any office of 
profit or emolument under laws of U.S. or of any State shall be ineligible 
to serve as full-time referee in bankruptcy, and reservist upon appoint- 
ment as referee may receive civilian salary of that position and in 
addition retired pay authorized by 10 U.S.C. 1331 
Retired pay cost of living increases 
Dual Compensation Act reduction formula 
Immediate ‘cost of living increase in retired and retainer pay of 
members and former members of uniformed services that is authorized 
by sec. 5(a) of act of Aug. 21, 1965 to reflect changes since 1962 in 
Consumer Price Index is increase within contemplation of sec. 201(a), 
Dual Compensation Act, and affects operation of formula contained in 
section to proportionately increase basic $2,000 of retired pay that is not 
subject to reduction when retired Regular officer holds civilian position, 
reference to 10 U.S.C. 140la(b), prescribing procedure for price index 
increase on calendar year basis merely describing changes contemplated 
to keep pace with rising cost of living; therefore, although immediate 
cost of living increase authorized by sec. 5(a) of 1965 pay act is not 
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COMPENSATION—Continued Page 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Retired pay cost of living increases—Continued 
Dual Compensation Act reduction formula—Continued 
increase pursuant to sec. 1401la(b), it nevertheless is increase authorized 
to reflect changes in Consumer Price Index and comes within meaning 
OF ee RI Bais ccc ence ccedeinckewsdescieus cuccs 164 
Limitation in application of immediate cost of living increase provided 
in sec. 5(a) of act of Aug. 21, 1965 to members or former members of 
uniformed services who are entitled to retired pay or retainer pay 
computed under rates of basic pay in effect before effective date of 
act, Sept. 1, 1965, having no effect on retired or retainer pay computed 
under rates of basic pay established by 1965 act, future cost of living 
increase in accordance with 10 U.S.C. 140la(b), as amended by sec. 
5(b) of 1965 act, would affect operation of formula contained in sec. 
201(a), Dual Compensation Act, to cause proportionate increase in 
basic $2,000 of retired pay that is not subject to reduction when retired 
Regular officer holds civilian position................-.....--------- 164 
Exemptions 
Dual Compensation Act 
Independent officers organization 
Marine Corps officer transferred to temporary disability retired list 
for disability that was not direct result of duty in armed conflict or caused 
by instrumentality of war incurred in line of duty during war who is 
employed as business manager of U.S. Marine Corps Association is not 
subject to reduction in retired pay prescribed by sec. 201(a), Dual Com- 
pensation Act, approved Aug. 19, 1964, Association, voluntary one 
obtaining revenue from dues, investments and publication of periodical, 
and one that is not under jurisdiction of Marine Corps, is not ‘‘non- 
appropriated fund instrumentality” of U.S. within meaning of sec. 101(3) 
of act, notwithstanding positions of leadership and authority in orga- 
nization are held by Marine Corps officers, and officer on temporary 
disability retired list employed as business manager of Marine Corps 
organization is entitled to receive retired pay without any reduction_._._. 289 
Status election discontinued 
Officer of Regular component of uniformed services who following 
retirement under 10 U.S.C. 8911 is employed as civilian in nonappropri- 
ated fund activity and upon enactment of Dual Compensation Act is 
considered to have elected, pursuant to sec. 201(f), to remain in the 
status he occupied on Nov. 30, 1964, that of employee of nonappropriated 
fund instrumentality entitled to full retired pay, exception that did not 
continue upon change of employer designation on Dec. 7, 1964 from 
nonappropriated to appropriated fund activity, is subject to dual com- 
pensation reduction prescribed by sec. 201(a) of act, election provided 
in sec. 201(f), authorizing retired officer of Regular component to con- 
tinue in same status or to come under act, ceasing to operate on Dec. 7, 
1964, date civilian salary of officer became payable from appropriated 
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COMPENSATION—Continued 

Double—Continued 

Exemptions—Continued 

Employer-employee relationship absent 

Regular Air Force officer who upon retirement under 10 U.S.C. 8911 
is employed as civilian dentist in family dental clinic at military installa- 
tion established because dental care is excluded from Dependents’ 
Medical Care Act, 10 U.S.C. 1077(d)—linic that is neither governmental 
instrumentality nor nonappropriated fund activity—does not hold 
civilian office at clinic within meaning of sec. 101(3) of Dual Compen- 
sation Act, retired officer serving as civilian dentist without contract or 
tenure of employment, free of Federal control or supervision, and 
compensated on basis of individual fees that are subject to employer’s 
share of social security taxes, and clinic’s share of operating expenses and 
nonéxpendable equipment costs, and absent Federal employer-employee 
relationship, the deductions made from officer’s retired pay pursuant to 
Dual Compensation Act may be refunded to him 

Holding two offices 

Illegal appointment 
Refund of compensation 

Member of uniformed services retired as temporary warrant officer 
and employed as civilian who at time of filing notice of election under sec. 
201(f), Dual Compensation Act, approved Aug. 19, 1964, is discovered 
to have been appointed in contravention of prohibition in sec. 2 of dual 
office holding act of 1894 is not entitled to retain compensation received 
for services performed under illegal civilian appointment prior to Dec. 1, 
1964, effective date of repeal of sec. 2 of 1894 act by 1964 act, retroactive 
removal of 1894 prohibition provided in sec. 201(h) of 1964 act having 
no application to a Regular member who served on active duty in 
temporary warrant officer grade and was retired in that grade, nor may 
de facto rule be applied to nullify effect of statutory provision 

Relief 

Legislation enacted to relieve employee of liability to repay compen- 
sation received prior to Dec. 1, 1964 under appointment that contravened 
prohibition in sec. 2 of dual office holding act of 1894, repealed effective 
Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 1964, would 
not have effect of retroactively excepting employee from restriction in 
sec. 2, or otherwise validating appointment, and unless worded to 
validate illegal civilian employment, no part of that employment would 
be creditable for purposes of within-grade increase, 5 U.S.C. 1121a, nor 
for 1-year time in grade requirement of Whitten Amendment, 5 U.S.C. 


Holidays 

Leave without pay status 

Employees who have applied for civil service retirement on basis of 
disability under act of Sept. 27, 1965, as amended, 5 U.S.C. 2688, which 
requires such employees to have their pay status stopped on Dec. 31, 
1965, to be entitled to increased retirement benefits, must be placed in 
leave without pay status 1 hour before close of business Dec. 30, 1965, 
rather than at beginning of holiday Dec. 31, 1965, since longstanding 
rule that employees have vested right to compensation for holiday when 
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COMPENSATION—Continued 


Holidays—Continued 

Leave without pay status—Continued 
they are in pay status for full workday preceding or succeeding holiday, 
would require payment of compensation for holiday and thereby dis- 
qualify them for increased retirement benefits. ___._._...------------ 

New appointees 

Appointment alone not establishing employment relationship, entitle- 
ment of new appointee to compensation for holiday on which no service 
is performed dependent on whether at time of holiday appointee holds 
position with U.S. requires acceptance of appointment by verbal affirma- 
tion, taking oath of office, assumption of duties of position, or by some 
other overt act; therefore, under appointments effective Sunday, day 
preceding holiday, appointees who do not report for duty or take oath of 
office until Tuesday following holiday may be paid for holiday if evidence 
establishes actual acceptance of appointment, either verbally or other- 
wise on Sunday, notwithstanding employee did not take oath of office 
and capers for City Unt) TOGA soo ook cei ck ckkccccncccsnccccnses 

Postal service employees. (See Compensation, postal service, 

holidays) 

Saturday holiday within workweek 

For employees whose basic 40-hour workweek includes Saturday as 
workday, absent authority for designation of another day in lieu of 
Saturday holiday, usual rules regarding holiday benefits for Federal 
employees apply, and holiday falling on Saturday is regarded as holiday, 
and employees required to work on Saturday holiday are entitled to holi- 
day compensation, even though by administrative order installation on 
preceding Friday is closed for public business, and administrative regula- 
tion providing that for employees having basic workweek that includes 
both holiday and closed day in lieu of holiday, closed day may be ob- 
served is not controlling and regulation should be modified _____-_ ene 
Increases 

Effective date 

Last workday prior to first pay period 

Temporary employee terminated from grade GS-2 on Friday, Oct. 12, 
1962, and reappointed as temporary GS-3 employee on Monday, Oct. 15, 
is considered to have been promoted within meaning of sec. 802(b) of 


Classification Act of 1949, as amended, 5 U.S.C. 1132(b), although 


technically off rolls on Oct. 14, 1962, effective date of Federal Salary 
Reform Act of 1962 (5 U.S.C. 1171 note), and employee is entitled to 
step 2 of grade GS-3 under two-step promotion provisjon of 1962 act, 
removal from rolls on nonworkdays not having interrupted her con- 
tinuous service, 1962 salary increase effective on last workday ‘‘im- 


mediately prior to the first day of the first pay period which begins on or 


after the date of enactment of this Act” operates to place employee in 
step 2 of grade GS-2 on Oct. 12, then promotion predicated on increased 
salary rate entitles employee to step 2 of grade GS-—3 as of Oct. 15, 1962, 
in accordance with two-step promotion requirement of 1962 act_-_----- 
Method of computation 


Thirty-day month payment basis 
Thirty-first day 


Monthly incentive pay authorized in 37 U.S.C. 301 for submarine 
duty being percentage increase of annual pay of members of uniformed 
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COMPENSATION—Continued 


Method of computation—Continued 
Thirty-day month payment basis—Continued 
Thirty-first day—Continued 


services is within meaning of act of June 30, 1906, 5 U.S.C. 84, prescrib- 
ing that in computing compensation for fractional part of month, each 
month shall consist of 30 days, excluding 3lst of any calendar month 
and treating February as having 30 days; therefore, officer in active 
duty pay status for period in excess of 30 days who performs submarine 
duty on 3lst of month may not be paid submarine pay for that day 
pursuant to 5 U.S.C. 84, and officer serving on extended active duty is 
not within purview of 37 U.S.C. 1004, providing for entitlement to pay 
and allowances for each day, including 3lst day of month, when member 
serves continucus period of less than 1 month 
Overtime 

Actual work requirement 

Substitute postal employee entitled to payment of overtime pursuant 
to 39 U.S.C. 3573 for work performed in excess of 40 hours per week 
who at time of reporting in ill had worked 4 days of scheduled work- 
week and was in pay status for 36 hours may not be granted 8 hours of 
sick or annual leave for last day of service week and paid overtime rates 
for 4 hours in excess of basic 40-hour workweek, overtime payable 
only for work actually performed after substitute employee has been in 
work or paid leave status for 40 hours, employee may only be granted 
4 hours’ leave, annual or sick, to complete basic 40-hour workweek and 
paid straight time compensation for completed 40 hours___._._-.___-_- 

Compensatory time. (See Leaves of Absence, compensatory time) 

Irregular, unscheduled 

“Call-back” overtime 

When civilian employees of Govt. following regularly scheduled tours 
of duty perform unscheduled overtime work, or when early reporting 
for duty merges with and continues into regularly scheduled tour of duty 
for day, they are not entitled to payment of minimum 2 hours call-back 
overtime prescribed by sec. 203, Federal Employees Pay Act of 1945, 
as amended, 5 U.S.C. 912a, for any employee who is called back to per- 
form unscheduled overtime work, either on regular workday after having 
left his place of employment upon completion of regular schedule of work 


or on off duty day, therefore, employee whose unscheduled overtime 


forms continuous period of duty, not having been called back to perform 
unscheduled overtime is not entitled to payment of call-back overtime-- 
Postal service employees. (See Compensation, postal service, over- 
time) 
Periodic step-increases 
Waiting period commencement 


Erroneous appointment 
When civilian appointment of retired officer is found to have violated 
prohibition in sec. 2 of dual office holding act of 1894, appointment hav- 
ing been made prior to repeal of section by Dual Compensation Act, 


approved Aug. 19, 1964, and compensation received prior to Dec. 1, 1964, 


effective date of repeal, is required to be refunded, no part of civilian 


service of employee may be counted to qualify him for within-grade 
increase under 5 U.S.C. 1121(a), nor may service be counted toward 
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COMPENSATION—Continued 
Periodic step-increases—Continued 

Waiting period commencement—Continued 

Erroneous appointment—Continued 

completion of 1-year time in grade requirement of Whitten Amendment, 
5 U.S.C. 43 note, requirements which may not be satisfied by repayment 
of compensation illegally paid to employee, and waiting period, at 
minimum step of grade, for within-step increase and for Whitten Amend- 
ment purposes commences Dec. 1, 1964.--____..------------------- 330 

Legislation enacted to relieve employee of liability to repay compensa- 
tion received prior to Dec. 1, 1964 under appointment that contravened 
prohibition in sec. 2 of dual office holding act of 1894 repealed effective 
Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 1964, would 
not have effect of retroactively excepting employee from restriction in 
sec. 2, or otherwise validating appointment, and unless worded to vali- 
date illegal civilian employment, no part of that employment would be 
creditable for purposes of within-grade increase, 5 U.S.C. 112la, nor 
for 1-year time in grade requirement of Whitten Amendment, 5 U.S.C. 


Postal service 

Additional compensation 

Sunday, etc., work 

When regular work schedule of regular annual rate postal distribution 
clerk in PFS—4 includes 8 hours on Sunday and he takes 4 hours annual 
leave on that day, he is not entitled to be paid extra 25 percent of his 
hourly rate of basic pay for that part of 8-hour day on which he is absent 
on leave, for while generally leave with pay is synonymous with duty 
insofar as entitlement to basic pay is concerned, where additional pay is 
authorized for services rendered on certain day, entitlement to extra pay 
is dependent upon actual performance of work on that day, unless 
Re UG CF a oon no 5 nein cnc ccccc ccc ccncccncdes 257 

Holidays 

Premium pay 

Substitute postal distribution clerk PFS—4 whose 8 hours service on 
Christmas Day, Saturday, Dec. 25, is in excess of 40 hours is entitled to 
premium pay provided by 39 U.S.C. 3573(c)(3)(B) computed at rate of 
50 per centum of his hourly rate of compensation to be determined by 
using 2016 as divisor of ‘annual rate in accordance with 39 U.S.C. 
3541 (d) (2), and should employee work more than 40 hours, including time 
worked Christmas Day, during service week beginning Saturday, Dec. 25, 
he would be entitled to overtime compensation under sec. 3573(b) for all 
hours worked in excess of 40, at rate of 150 per centum of his hourly rate 
of basic compensation, computed by dividing his scheduled annual rate 





Saturday 

Day in lieu of holiday 

When Christmas holiday occurs on Saturday, annual rate regular 
postal distribution clerk in PFS—4, scheduled for duty Monday through 
Friday, who works 8 hours on Friday, Dec. 24, 1965, is entitled to 
“Christmas Day” extra compensation for work performed on Friday 
that is provided by 39 U.S.C. 3573(c)(3)(A)—150 per centum of basic 
rate of compensation—due to fact that holiday falling on Saturday, 
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COMPENSATION—Continued 
Postal service—Continued 
Holidays—Continued 
Saturday—Continued 


Day in lieu of holiday—Continued 


under 5 U.S.C. 87c preceding Friday is considered legal public holiday, 
aud should employee after having completed 40-hour workweek also 
work on Saturday, Christmas Day, he would only be entitled to overtime 
compensation for that day, neither 5 U.S.C. 87c nor any other statute au- 
thorizing 2 days of holiday pay for same holiday, or purporting to create 
additional holiday for employees in field service 

Overtime 

Day and week work requirements 

Hourly rate regular PFS-4 postal service employee scheduled for 
3-hours of service each day, 5 p.m. to 8 p.m., 6-day week, Sunday 
through Friday, who is on annual leave from 5 p.m. to 6 p.m. on Friday, 
at which time having performed extra work earlier in week, he completed 
40 hours of work, and then works until 8 p.m. is entitled for 2 hours of 
work performed after 6 p.m. on Friday to be paid overtime at rate of 
150 per centum of his hourly rate of basic compensation under sec. 5(b) 
(1), Federal Employees Salary Act of 1965, hour of authorized annual 
leave constituting part of employee’s 8-hour day or 40-hour week; how- 
ever, had absence been in leave without pay status, period that is not 
considered part of basic scheduled period of work, employee would be 
entitled to overtime pay for 1 hour only 

Substitute postal service employee in grade PFS-4 who at end of 
period of 40 hours authorized annual leave, from Saturday through 
Thursday, works 8 hours on Friday is entitled to be paid at overtime 
rates for Friday work pursuant to sec. 5(b)(1), Federal Employees 
Salary Act of 1965, the 40 hours of work requirement, a condition prece- 
dent to accumulation of overtime by substitute employee, having been 
satisfied by grant of 40 hours annual leave, despite fact that substitute 
employee has no scheduled tour of duty; however, time in leave without 
pay status would not satisfy 40 hours of work requirement 

Hours of work performed by postal service employee holding two sep- 
arate positions, one regular hourly rate appointment as janitor, PFS-1, 
other dual appointment as annual rate distribution clerk, PFS—4, may be 
combined to satisfy basic workday or workweek requirements of sec. 5(b), 
Federal Employees Salary Act of 1965, as both hourly rate regular em- 
ployees and annual rate regular employees are entitled to overtime 
compensation for officially ordered work performed in excess of 8 hours 
a day or 40 hours a week, and upon satisfaction of basic work require- 
ments, overtime is payable at rate applicable to position or positions in 
which employee performed overtime service, and employee scheduled to 
work 12 hours a week as janitor, 10 a.m. to 12 noon, Saturday through 
Friday, exclusive of Sunday, and as clerk 40 hours a week, 8 hours a day 
from 1:30 p.m. to 10 p.m., Saturday through Thursday, is entitled to 2 
hours overtime at PFS—4 rate on days he works as clerk and to 2 hours 
at PFS-1 rate for overtime on Friday 

Postal service employee serving under PFS-1 appointment as janitor 
from 8 a.m. to 4:30 p.m., Sunday through Thursday, who pursuant to 
39 U.S.C. 3335, no separate appointment being involved, is assigned to 
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COMPENSATION—Continued 
Postal service—Continued 
Overtime—Continued 
Day and week work requirements—Continued 
perform work of distribution clerk, PFS—4, and is paid at that rate for 
work performed on Wednesday, Thursday and Friday, is entitled to 
overtime compensation at PFS-—4 rate for work performed on Friday, 
employee having satisfied 40-hour workweek requirement of sec. 5(b), 
Federal Employees Salary Act of 1965, upon completion Thursday of 
five 8-hour workdays 
PFS-4 regular distribution postal clerk in authorized annual leave 
status during regularly scheduled workweek of Monday through Friday, 
who works 8 hours on Saturday is entitled to overtime compensation 
pursuant to sec. 5(b), Federal Employees Salary Act of 1965, for work 
performed outside of regularly scheduled workweek; however, had em- 
ployee been in leave without pay status instead of absent on authorized 
leave, he would not be entitled to overtime compensation for work 
performed on Saturday, for while leave with pay status may be included 
as part of basic 8-hour day or 40-hour week, period of leave without 
pay may not be included 
When regular work schedule of regular annual rate postal distribution 
clerk in PFS—4 includes 8 hours on Sunday and he takes 4 hours annual 
leave on that day, he is not entitled to be paid extra 25 percent of his 
hourly rate of basic pay for that part of 8-hour day on which he is ab- 
sent on leave, for while generally leave with pay is synonymous with duty 
insofar as entitlement to basic pay is concerned, where additional pay 
is authorized for services rendered on certain day, entitlement to extra 
pay is dependent upon actual performance of work on that day, unless 
otherwise provided by statute__._.......--.----------- tieebeacsewe 
Leave without pay effect 
Annual rate regular PFS—4 distribution postal clerk on 5-day basic 
workweek schedule, Monday through Friday, 8 hours each day, 8 a.m. 
to 4:30 p.m., who is absent without pay first 4 hours on Monday and 
works until 8 p.m. is not entitled to be paid at overtime rate for hours 
of work performed after 4:30 p.m., sec. 5(b) of Federal Employees Salary 
Act of 1965 (39 U.S.C. 3573), authorizing overtime pay for work in ex- 
cess of 8 hours in day or 40 hours in week, defining “overtime work’’ as 
“any work ordered or approved,” which is performed by annual rate 
regular employee in excess of regular work schedule, and leave without 
pay period not constituting part of basic 8-hour day or 40-hour work- 
week, employee for work performed after 4:30 p.m. is only entitled to 
receive his basic rate of pay 
Rate payable 
Substitute postal distribution clerk in PFS—4 who served total of 32 
hours from Saturday through Tuesday, and who pursuant to 39 U.S.C. 
3335 is assigned to perform on Wednesday and Thursday duties of PFS-7 
position, for which he has previously qualified to receive higher level 
pay, is entitled to receive, for 8 hours of work that exceeded 40 hours of 
combined service, in one service week, overtime compensation computed 


at PFS-~7 rate 
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COMPENSATION—Continued 
Postal service—Continued 
Overtime—Continued 
Rounding off overtime hours 
Practice of Post Office Dept. of rounding off overtime hours to nearest 
whole hour at end of each biweekly pay period being one of long standing, 
absent statutory provision governing matter, Dept. may continue prac- 
tice, and substitute postal service employee in grade PFS—4, serving 42 
hours and 40 minutes first service week of pay period and 42 hours and 
31 minutes second week is entitled for total overtime of 4 hours and 71 
minutes to 5 hours overtime compensation at rate of 150 per centum of 
his basic compensation as prescribed by sec. 5(b)(1) of Federal Em- 
ployees Salary Act of 1965 
Saturday holiday, preceding day in lieu 
When Christmas holiday occurs on Saturday, annual rate regular 
postal distribution clerk in PFS—4, scheduled for duty Monday through 
Friday, who works 8 hours on Friday, Dec. 24, 1965, is entitled to 
“Christmas Day” extra compensation for work performed on Friday 
that is provided by 39 U.S.C. 3573(c)(3)(A)—150 per centum of basic 
rate of compensation—due to fact that holiday falling on Saturday, 
under 5 U.S.C. 87c preceding Friday is considered legal public holiday, 
and should employee after having completed 40-hour workweek also 
work on Saturday, Christmas Day, he would only be entitled to over- 
time compensation for that day, neither 5 U.S.C. 87c nor any other 
statute authorizing 2 days of holiday pay for same holiday, or purporting 
to create additional holiday for employees in field service 
Substitute employees 
Postal employee serving 54 hours in week under two separate appoint- 
ments, one as substitute clerk, PFS—4, other as custodian, hourly rate 
regular PFS-1, who in addition to scheduled duties as janitor, 8 a.m. 
to 1:30 p.m., 6 days a week, Saturday through Friday (30 hrs.), performs 
4 additional hours in PFS—1 position, plus 20 hours as substitute clerk 
that required work on 2 days in excess of 8 hours a day, is entitled to 
14 hours of overtime for excess hours over 40 of total service in both 
positions, computed at PFS~—1 rate, position in which all work over 
basic 40 hours was performed, and substitute employee not entitled 
to overtime for work in excess of 8 hours a day, and sec. 5(b), Federal 
Employees Salary Act of 1965, not contemplating duplicate overtime 
reimbursement, work in excess of 8 hours a day, and use of same hours 
for computing work in excess of 40 hours per week, no overtime may 
be authorized for work performed in excess of 8 hours a day 
Substitute postal distribution clerk PFS—4 whose 8 hours service 
on Christmas Day, Saturday Dec. 25, is in excess of 40 hours is entitled 
‘to premium pay provided by 39 U.S.C. 3573(c)(3)(B) computed at 
rate of 50 per centum of his hourly rate of compensation to be determined 
by using 2016 as divisor of annual rate in accordance with 39 U.S.C. 
3541(d) (2), and should employee work more than 40 hours, including 
time worked Christmas Day, during service week beginning Saturday, 
Dec. 25, he would be entitled to overtime compensation under sec. 
3573(b) for all hours worked in excess of 40, at rate of 150 per centum 
of his hourly rate of basic Sanam, computed by dividing his 
scheduled annual rate by 2080 
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COMPENSATION—Continued 
Postal service—Continued 
Overtime—Continued 
Substitute employees—Continued 
Substitute postal employee entitled to payment of overtime pursuant 
to 39 U.S.C. 3573 for work performed in excess of 40 hours per week 
who at time of reporting in ill had worked 4 days of scheduled workweek 
and was in pay status for 36 hours may not be granted 8 hours of sick 
or annual leave for last day of service week and paid overtime rates 
for 4 hours in excess of basic 40-hour workweek, overtime payable 
only for work actually performed after substitute employee has been 
in work or paid leave status for 40 hours, employee may only be granted 
4 hours’ leave, annual or sick, to complete basic 40-hour workweek and 
paid straight time compensation for completed 40 hours 
Promotions 
Acceptance 
Promotion from GS-11, auditor, to GS-12, team leader, retroactively 
canceled from effective date of promotion and prior to notification of 
either action to employee, does not entitle employee to higher grade, 
administrative agency and employee disagreeing that promotion in- 
volved substantial change of duty and responsibility, contention of 
employee that no change of duty was involved and his acceptance of 
promotion may be assumed may not be accepted under rule that in 
disputes between claimant and administrative officers of Govt., account- 
ing officers are required to accept statements of latter, and agency holding 
promotion involved substantial change in duties requiring employee’s 
acceptance of promotion, issue for resolution by employing agency is 
only subject to review by U.S. Civil Service Commission under Classifi- 
cation Act of 1949 
Periodic step-increases. (See Compensation, periodic step-increases) 
Termination and reappointment of employee 
Interim nonworkdays 
Temporary employee terminated from grade GS-2 on Friday, Oct. 
12, 1962, and reappointed as temporary GS-3 employee on Monday, 
Oct. 15, is considered to have been promoted within meaning of sec. 
802(b) of Classification Act of 1949, as amended, 5 U.S.C. 1132(b), 
although technically off rolls on Oct. 14, 1962, effective date of Federal 
Salary Reform Act of 1962 (5 U.S.C. 1171 note), and employee is entitled 
to step 2 of grade GS-3 under two-step promotion provision of 1962 
act, removal from rolls on nonworkdays not having interrupted her 
continuous service, 1962 salary increase effective on last workday 
“immediately prior to the first day of the first pay period which begins 
on or after the date of enactment of this Act’’ operates to place employee 
in step 2 of grade GS-2 on Oct. 12, then promotion predicated on in- 
creased salary rate entitles employee to step 2 of grade GS-3 as of Oct. 
15, 1962, in accordance with two-step promotion requirement of 1962 


Whitten Rider restriction 
Illegal appointment 
When civilian appointment of retired officer is found to have violated 
prohibition in sec. 2 of dual office holding act of 1894, appointment having 
been made prior to repeal of section by Dual Compensation Act, ap- 
proved Aug. 19, 1964, and compensation received prior to Dec. 1, 1964, 
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COMPENSATION—Continued 
Promotions—Continued 
Whitten Rider restriction—Continued 
Illegal appointment—Continued 
effective date of repeal, is required to be refunded, no part of civilian 
service of employee may be counted to qualify him for within-grade 
increase under 5 U.S.C. 1121(a), nor may service be counted toward 
completion of 1-year time in grade requirement of Whitten Amendment, 
5 U.S.C. 43 note, requirements which may not be satisfied by repayment 
of compensation illegally paid to employee, and waiting period, at 
minimum step of grade, for within-step increase and for Whitten Amend- 
ment purposes commences Dec. 1, 1964 
Legislation enacted to relieve employee of liability to repay com- 
pensation received prior to Dec. 1, 1964 under appointment that contra- 
vened prohibition in sec. 2 of dual office holding act of 1894, repealed 
effective Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 
1964, would not have effect of retroactively excepting employee from 
restriction in sec. 2, or otherwise validating appointment, and unless 
worded to validate illegal civilian employment, no part of that em- 
ployment would be creditable for purposes of within-grade increase, 
5 U.S.C. 112la, nor for l-year time in grade requirement of Whitten 
Amendment, 5 U.S.C. 43 note 
Removals, suspensions, etc. 
Back pay 
Back Pay Act of 1966 
Restoration prior to enactment 
Employee who prior to enactment of ‘Back Pay Act of 1966,” 
approved Mar. 30, 1966, is restored to duty upon determination that 
disability retirement application had been erroneously approved is 
not entitled to back pay compensation for period she was in a leave and 
separation status, act limiting coverage to unjustified or unwarranted 
actions taken on or after date of enactment, except for pending timely 
appeals not yet decided at time of enactment, and prior actions reviewed 
at agency discretion and corrected, on which decision favorable to 
employee is made on or after date of enactment, whether or not review 
was begun before enactment; therefore, employee restored to duty prior 
to 1966 act is not eligible for back pay under that act, and provisions 
of act of Aug. 24, 1912, as amended, 5 U.S.C. 652(b)(1), likewise are 
inapplicable having no application to voluntary or involuntary separa- 
tion on account of retirement 
Deductions from back pay 
Higher salary of grade to which demoted 
Employee who pursuant to recommendation of Civil Service Com- 
mission is retroactively restored to former GS-14 position, $15,640 per 
annum, to date he was reduced to GS-13 position at higher salary rate 
of $15,855, is entitled to higher GS-13 salary for period of reduction 
in grade, and amount of difference between two salary rates for period 
which was collected from employee may be refunded to him, notwith- 
standing 5 U.S.C. 652, which provides for reduction of interim net earn- 
ings from back pay and retention of earnings in excess of retroactive 
compensation due employee, is not applicable to demotions, Commis- 
sion having predicated its restoration recommendation on secs. 12 and 
19 of Veterans Preference Act 
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Severance pay 
Appropriation availability 
Pending development of budget procedures for handling obligations 

arising when employees involuntarily separated from service become 

entitled to severance pay prescribed by Federal Employees Salary Act 
of 1965, in amount not to exceed l-year’s pay at rate received at time 
of separation, payable in regular pay periods, obligations for full amount 
of severance pay due any employee involuntarily terminated by reduc- 
tion in force on or prior to close of 1966 fiscal year are chargeable as 

“necessary” expenses against available funds appropriated for 1966 

fiscal year agency operations, action of termination giving rise to obli- 

gation for full amount of entitlement, even though employee may be 
rehired before expiration of severance pay pay-out period, and fact 
that sufficient funds are not available in fiscal year 1966 for severance 
pay obligations does not unequivocally necessitate delay of warranted 
employee separations, 31 U.S.C. 665(e) authorizing apportionment of 
funds on basis indicating necessity for deficiency or supplemental esti- 
mate when expenditures are beyond administrative control 

Eligibility 

Notice of separation requirement 

Resignation of employee from civilian position in anticipation of 
removal for cause is not involuntary separation contemplated by sec. 

550.706(a) of the Civil Service Regs. providing for separation of em- 

ployee by resignation only after receipt by employee of specific notice in 

writing that separation is not for cause, general notice of reduction in 
force, notice proposing separation for declining to accompany position 
moved to another commuting area, but is resignation that unrelated 
to issuance of one of notices prescribed under sec. 550.706(a) constitutes 
voluntary resignation referred to in sec. 550.706(b) and, therefore, 
employee resigning in anticipation of removal for cause is not entitled 
to severance pay authorized by sec. 9(c) of Federal Employees Salary 
rao oa es Sears ec dec sneremndaeisceussbaveanadabeses 
Reassignment to a different position 

Civilian employee affected by organizational change who declines 
to accept transfer to position at same grade and pay to another geo- 
graphic area to which functions he had been performing \.ere not trans- 
ferred and he therefore is separated from service, without resignation, 
is not entitled to severance pay provided by sec. 9(c) of Federal Em- 
ployees Salary Act of 1965, employee not having been separated for 
failure to accompany his position to another commuting area in transfer 
of function so as to constitute involuntary separation within meaning of 
sec. 550.705 of Civil Service Regs., but having been removed for cause 
by reason of not reporting for duty upon reassignment to different 
ee EE III so cans cue cce ecco neccdacascuccannnaces 

Resignation prior to involuntary separation 

Employee who resigns in anticipation of involuntary termination 
of services in reduction-in-force proceeding prior to receiving written 
notice is not entitled to severance pay under criteria prescribed in sec. 

550.706 of Civil Service Regs. that resignation is not involuntary when 

employee resigns before receiving official written notice of 30 days or 

more to which employees are entitled before involuntary separation; 
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COMPENSATION—Continued 
Severance pay—Continued 
Resignation prior to involuntary separation—Continued 
therefore, employee’s resignation does not qualify as involuntary res- 
ignation and he is not eligible to receive severance pay 784 
Step-increases. (See.Compensation, periodic step-increases) 
Wage board employees 
Conversion to classified positions 
Highest previous rate 
Cost-of-living allowance 
In application of highest previous rate rule when employees in non- 
foreign areas receiving cost-of-living allowance move from prevailing 
rate or administratively fixed rate positions to positions under Classifi- 
cation Act, known allowances, differentials, incentive pay, etc., attrib- 
utable to high living costs and included in wage rates paid Alaskan 
employees are for deduction in establishing highest previous rate, and 
maximum basic rate allowable to such employees is rate which when 
increased by 25 percent cost-of-living allowance will not result in loss of 
salary; however, to avoid creating hardship on employees in such 
nonforeign areas as Hawaii or Puerto Rico whose prevailing wage rates 
are lower than those paid in Alaska, and include nondiscernible cost-of- 
living elements, gross rate of compensation of such employees may be 
regarded as highest previous rate for comparison with basic Classification 
Act rates. B-154096, Sept. 23, 1964, modified 
CONFERENCES 
Meetings. (See Meetings) 
CONGRESS 
Charters of incorporation 
Construction 
Under Federal charter granted chemical society to investigate, examine, 
and experiment in pure or applied chemistry in connection with national 
defense, reimbursement to be on “‘actual expense’ basis and other serv- 
ices to be rendered at no charge, although society is not precluded from 
contracting with other than military for services other than national 
defense, in view of fact that at time act of incorporation was considered, 
society was only rendering services beyond scope of normal cooperation 
in field of national defense and, therefore, intent of ‘“‘no compensation’”’ 
provision was to assure continuation of past cooperation, National 
Institutes of Health may not amend cost-reimbursement contract to 
authorize payment of that portion of mortgage interest attributable to 
contract, interest relating to financing real property acquired separate 
and apart from society’s involvement in contract not constituting item 
yormenanes ae “actual eupenee.” . J... 5 cose ec ceccsc ccc csesseun 
CONTRACTS 
Awards 
Cancellation 
Erroneous awards 
Cancellation not required 
Waiver after bid opening and prior to award of product approval based 
on preproduction test reports, samples, and acceptance testing, award 
restricted to bidders whose products had been previously approved, and 
award to low bidder who protested inclusion of requirement after bid 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Cancellation not required—Continued 
rejection was improper, procuring agency erroneously relying on par. 
2-202.4, Armed Services Procurement Reg., invitation requirement for 
prior approval of bidder product not resembling bid sample requirement 
of paragraph to show characteristics of product, and on basis of published 
notification that award would be restricted to bidders offering qualified 
product, preproduction test requirement of invitation may be likened to 
qualified products procedure prescribed by par. 1-1101, and prequalifi- 
cation provision of invitation going to essence of procurement, award, 
prejudicial to other bidders, notwithstanding preproduction test waiver 
for them, should not have been made; however, in view of urgent need 
for procurement, delivery will not be disrupted 
Effective date 
Under invitation for bids providing that binding contract will result 
when written award is “mailed or otherwise furnished” to successful 
bidder within acceptance time specified in bid and without further action 
by either party, bidder who had taken no exception to provision is not 
entitled to correction of mistake in bid alleged after mailing of notice 
of award but prior to receipt of notice, award having become effective on 
deposit of award notice in mail by Govt., regardless of when received by 
bidder, and notwithstanding postal regulations that permit recall of mail 
by sender before delivery to addressee; therefore, mistake in bid having 
been alleged “after award,” and Govt. having accepted bid in good 
faith without actual or constructive notice of mistake, contract may not 
be terminated nor contractor paid amount in addition to original 
contract price 
Labor surplus areas 
Classification changes 
Information contained in Department of Labor bulletin that geo- 
graphical area had ceased to be in substantial and persistent unemploy- 
ment category prior to an award to large business concern qualifying as 
labor surplus area concern at time of award which, mailed directly by 
Department, did not reach procuring agency until after award, has no 
bearing on legality of award and does not affect validity of contract, 
sec. 1.801-2(a) of the ASPR providing that “labor surplus area” means 
geographical area which at time of award is classified by Department of 
Labor as area of substantial and persistent labor surplus, and as matter 
of whether or not substantial proportion—more than fifty percent—of 
procurement will be performed in designated area is primarily within 
jurisdiction of procuring agency, bona fides of award will not be ques- 
tioned on that basis 
Multi-year procurements 
Award of entire labor surplus set-aside under multi-year procurement 
invitation to small business concern that is not located in labor surplus 
area (Group 5), concern awarded non-set-aside portions of procurement 
for 2-year program, should be canceled for first year’s requirements and 
small business concern located in persistent labor surplus area (Group 1), 


and bidding within required 120 percent of non-set-aside bid price, 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 
Multi-year procurements—Continued 
given opportunity to accept award of canceled portion of procurement, 
contracting officer erroneously disqualifying concern because it offered 
quantity less than that awarded on non-set-aside, notwithstanding con- 
trary provision in set-aside notice, and same unit price required for all 
program years, determination of bid price within 120 percent of awarded 
price on non-set-aside is not affected by multi-year award, characteristic 
of multi-year procurements being that Govt. has no obligation to pur- 
chase more than first program year’s quantity 
Propriety 
Public utility services 
Under separate invitations for bids to furnish natural gas, fuel oil, 
and coal over 5-year period to determine most economical fuel available, 
contract for gas or oil to be subject to appropriation of funds for con- 
version of existing coal burning heating plants, award by Dept. of 
Defense of long-term contract for delivery of natural gas to military 
installations in Alaska is not precluded under 40 U.S.C. 481(a)(3), not- 
withstanding bidder is not public utility within contemplation of section 
due to its doubtful status under Title 42 of Alaska Statutes, Congress 
having authorized long-term contracts for services with public utility 
aspects, categorizing service rather than contractor, and as “gas’’ is 
utility by definition, contract to furnish public utility gas service by 
firm that is not within strict legal definition of “public utility” is not 
prohibited under authority of 40 U.S.C. 481(a) (3), prescribing long-term 
contracts for public utility services 
Where individual invitations are issued for coal, gas and oil fuels, fact 
that proposed procurement of coal for delivery over 5-year period in 
quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
Dept. of Defense Dir. No. 7420.1, does not render bid evaluations 
defective or improper as not affording equality of competition with bids 
solicited under other fuel invitations, even though had stock fund 
financing been authorized and contract awarded, subjecting contract to 
stock fund procedures would not disturb its legal effectiveness, invitations 
requesting bids on mutually exclusive alternates and evaluation of one 
alternate against other not violating competitive advertising statute, 
bidders under each invitation having been fully apprised of evaluation 
factors to be used and of results that might be obtained 
Right to award. (See Bidders, right to award) 
Small business concerns 
Bid mistakes 
Under invitation providing for bidder to waive portion of any alleged 
mistake in bid, excluding obvious errors, etc., and mistakes that would 
result in bid price reduction, contract price to exclude any correction 
that exceeds amount waived, amount that is evaluated in determining 
low bid, small business concern that confirmed its low bid after denial of 
bid correction for an omitted item of undetermined cost, may not be 


allowed claim made 13 months after award in amount larger than that 
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CONTRACTS—Continued 
Awards—Continued 


Small business concerns—Continued 
Bid mistakes—Continued 


originally presented, waiver clause not having changed rules that to 
correct bid mistake, bid actually intended must be established, and if 
only evidence of error is alleged, withdrawal of bid is authorized, and low 


bid having been verified prior to award, contractor is precluded from 


recovery, and small business status does not entitle low bidder to 
preferential treatment, Small Business Act indicating no intent to abro- 


gate legal principles in settlement of contract claims from small business 
concerns 


Certifications 
Capacity 
Necessity to obtain 

Failure to solicit proposals from incumbent contractor, known as 
small business concern, on labor surplus set-aside and unreserved portion 
of procurement, not synopsized in Commerce Business Daily, and 
negotiated pursuant to public exigency exception in 10 U.S.C. 2304(a) (2), 
on basis manufacturer had not qualified first preproduction sample and 
was in default under current contract is procedure that enforces determi- 
nation of responsibility that is not within scope of contracting officer’s 
authority, gives appearance of boycott, and tends to undermine purposes 
behind 15 U.S.C. 637(b) (7), empowering Administrator of Small Business 
Admin. to conclusively certify to capacity and credit of small business 
concern to perform specific Govt. contract, and in procuring future 
requirements, company should be solicited for proposals, and in event 
time does not permit referral to SBA, contracting officer has authority 
to execute certificate described in par. 1-705.4(c) (iv) of Armed Services 
Procurement Reg 

Negotiation 
To obtain reasonable prices 

Negotiation to obtain price reductions under two invitations for 
bids on total set-asides issued to numerous small business concerns 
with only responsive bidder, reduced prices exceeding low bid of only 
other bidder who was determined not to be small business concern, is 
contrary to secs. 3-215.1 and 3-215.2, Armed Services Procurement 
Reg., implementing 10 U.S.C. 2304(a)(15) to authorize negotiation of 
contract where “bid prices received after formal advertising are unrea- 
sonable,”’ provided each responsible bidder has reasonable opportunity 
to negotiate, price negotiated is lower than lowest rejected bid, and is 
lowest offered by responsible supplier, and principle that Govt. may 
accept benefit of voluntary reduction io price of otherwise acceptable 
responsive bid is not for application where bid prices received after formal 
advertising are unreasonably high and negotiation of lower price with 
only one bidder would be contrary to statute and regulation. Over- 
rules any inconsistent decisions_____...........-.------.- kate es 

Notwithstanding reliance on negotiating authority in 10 U.S.C. 
2304(a) (17) to restrict bidding to small business concerns, rules governing 
formally advertised procurements are also for application in total small 
business set-asides, therefore, when use of small business restricted 
advertising procedure resulted in unreasonable bids, negotiation with 
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CONTRACTS—Continued 
Awards—Continued 


Small business concerns—Continued 
Negotiation—Continued 
To obtain reasonable prices—Continued 
only small business concern responding to invitation for bids to obtain 
reasonable prices was improper and invitation should be canceled, and 


time permitting, in absence of reasonable expectation that bids will 


be received from sufficient number of small business concerns to ensure 
reasonable prices, procurement should be advertised on unrestricted 


Set-asides 
Administrative determination 


While determination of whether there is reasonable expectation of 


receiving sufficient; number of bids under total set-aside to assure rea- 
sonable prices is within administrative discretion, validity of set-aside 
under authority in sec. 15, Small Business Act, is not established by 
fact that 20 and 33 sources were solicited under two invitations for 
bids, absent reasonable basis for expecting responsive bids from more 
than two sources; therefore, in future procurements, decision to make 


total set-aside should be carefully considered, potential sources of small 
business interest thoroughly investigated, and basis of determination 
for total set-aside fully explained and documented 
Size 
Determination 
Two-step procurement procedure 

Controlling point in time for determining size status of concern bidding 
on total set-aside for small business where two-step formal advertising 
procedures authorized in par. 2-501 of Armed Services Procurement 
Reg. are utilized is date of award prescribed in par. 1-703(b) of regula- 
tion, two-step procurement regulation not precluding use of procedure 
in total small business set-aside, and providing for conformity to tech- 
nical requirements in step 1, reserving for step 2, determination of capac- 
ity and credit of acceptable offerors under step 1, along with price 
evaluation, and fact that size status of offeror submitting proposal in 
good faith, changed from “small” to “large” business during protracted 
time interval between steps 1 and 2 is not sufficient to justify exception 
to rule that size status is for determination at time of award, otherwise, 
purpose of set-aside would be thwarted by awarding contract to other 
than small business concern 
Damages 

Liquidated damages 

Performance time error 

Mistake alleged after contract award to effect that time for com- 
pleting contract failed to include time required for preparing and 
acquiring approval of final engineering drawings—contract providing 
for liquidated damages—may not be corrected to provide additional 
time for performance, contract officer having neither actual nor con- 
structive notice of probability of error in bid, and unilateral mistake 
not entitling contractor to relief, and correction of mistake for other 
than ‘price, even though an assessment of liquidated damages would 
decrease payment to contractor, is not within authority delegated to 
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CONTRACTS—Continued 
Damages—Continued 
Liquidated damages—Continued 
Performance time error—Continued 
Federal agencies in sec. 1—-2.406-4 of Federal Procurement Regs. to 
reform erroneous contract prices, whether a price reduction or increase 
results, in an amount not exceeding $1,000, and General Accounting 
Office having reserved all reformation matters not specifically granted, 
administrative officers of Government should continue to submit to 
Office mistakes other than erroneous contract prices for consideration, 
regardless of amount of liquidated damages resulting from failure to 
provide correction 
Progress payments withholdings 
Although Government may retain more than 10 percent provided by 
progress payment clause of contract for construction of Coast Guard 
cutter to secure payment of both accrued and anticipated liquidated 
damages pursuant to its right of set-off—right that is not diminished 
by contractor’s right to progress payments—to avoid jeopardizing con- 
tinued performance under contract, monies in addition to 10 percent 
retained under progress payment clause should not be withheld, and 
percentages retained to insure Government in case of default—and 
failure to deliver cutter on time is a default—may be applied in satis- 
faction of liquidated damages assessed, and in event retained percentages 
prove inadequate to cover future liquidated damages assessments, 
surety under performance bond will be liable if contractor is unable or 
unwilling to make payments, and assignment of monies due contractor 
under contract requiring progress payments to be made to assignee 
bank, does not operate to affect rights of Government 
Measure 
Actual and excess commodity costs 
Measure of damages for unexcusable contract default under contract 
providing for actual damages due to delay or failure to deliver and for 
excess costs incurred in procuring product or any part of it elsewhere is 
not only excess commodity costs incurred in repurchasing product, but, 
also, as actual damages, additional administrative costs brought about 
by necessity for soliciting new offers, and fact that exact assessment of 
damages may be difficult to ascertain because at time of default articles 
in default cannot be purchased in open market does not destroy right 
to recover damages as well for that part of contract which cannot be 


Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act.) 
Default 

Procurement from another source 

Excess cost liability 

Where supplies delivered pursuant to extended delivery provisions of 
contract failed to meet specifications and contract was terminated under 
delivery provision of Default article rather than provision relating to 
failure to perform on basis other than delivery and extending 10 days to 
contractor to cure failure, contractor is not relieved of liability for excess 
reprocurement costs, absent judicial precedent to contrary, supplies not 
having met specification requirements, ‘‘delivery’’ was not accomplished 
within meaning of Default article, and failure to timely deliver con- 
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CONTRACTS—Continued 
Default—Continued 
Procurement from another source—Continued 
Excess cost liability—Continued 
forming supplies is adequate and proper ground for contract termination, 
a right that is not waived when contractor is allowed time to correct 
deficiencies, and timely delivery of nonconforming supplies not en- 
titling contractor to 10-day ‘‘cure period” provided in Default clause, 
termination of contract was properly accomplished and Govt.’s rights 
arising from action may be enforced 
Deliveries 
Pro rata basis 
Propriety 
Contractor who unable to meet delivery commitments due to adverse 
weather conditions affecting production prorates deliveries among all its 
customers is not liable to Govt. for failure to make complete delivery, 
even though contract did not provide for proration, absent provision 
in contract to confirm general information to trade that pro rata deliver- 
ies would not be accepted, and contractor within his rights to rely on 
general principle of law requiring proration among contracting parties 
when expected production fails for causes beyond control may be re- 
lieved of liability 
Discounts 
Lost 
Liability of certifying officer 
Although certifying officer is not pecuniarily liable for amount of time 
discount lost for failure to certify voucher within time discount period, 
even though he is subject to disciplinary action, certification of voucher 
in full amount when Govt. is entitled to take discount, constitutes ‘‘false 
inaccurate, or misleading’’ certification under 31 U.S.C. 82c and certi- 
fying officer is liable for amount of discount lost; therefore, where vouchers 
are not presented for certification due to administrative delays in securing 
signatures on supporting documents, certifying officer may not be 
assessed discount lost on vouchers covering supporting documents cor- 
rectly submitted by contractor, however, he is liable where full amount 
was paid incident to document corrected under rule that discount period 
begins to run on date of receipt of material or service or date of receipt 
of correct invoice, whichever is later, and certification of voucher having 
occurred during discount period, certifying officer is responsible for 
discount lost on payment 
Disputes 
Contract Appeals Board decision 
Evidence supports determination 
Determination of Army Board of Contract Appeals to uphold termina- 
tion for default of fixed-price negotiated supply contract for failure to 
meet highly sophisticated specifications of capabilities not previously 
achieved—situation that is exception to rule that Govt. must stand 
behind its specifications—having been based on substantive evidence 
that supports record as whole, GAO is required to uphold decision of 
Board, evidence amply supporting conclusion contract was not awarded 
as “best efforts” contract-nor was it in nature of research and develop- 
ment contract and Board not having acted arbitrarily or capriciously,. 
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CONTRACTS—Continued 
Disputes—Continued 
Contract Appeals Board decision—Continued 
Evidence supports determination—Continued 
contractor assumed risk of inability to perform, that is that expenditure 
of time, effort, and money would not be reimbursable; therefore, cir- 
cumstances providing no excuse for default, Board’s decision must be 


Information pertinency 

Under invitation for ship repairs that requires contractor, if requested, 
to provide certain services from time ship arrives in contractor’s yard 
to completion of contract, thereby obliging bidders to include in bid 
price amount to cover cost of services for entire repair period, when 
Govt. elects to maintain live ship and is not furnished services for full 
period, contractor benefits to extent of reduced cost and bidders un- 
informed of deviation of service period did not compete on common 
basis; therefore, in future procurements shore service provision should 
be revised to assure Govt. services commensurate with payments, and 
even though ship was berthed in rented yard facilities and required 
services were not available at all times, contractor is considered respon- 
sible, as portable equipment, or extended services from other areas 
could have been brought in had Govt. requested services for duration 
of contract 

Long term 

Propriety of award 

Under separate invitations for bids to furnish natural gas, fuel oil, 
and coal over 5-year period to determine most economical fuel available, 
contract for gas or oil to be subject to appropriation of funds for con- 
version of existing coal burning heating plants, award by Dept. of 
Defense of long-term contract for delivery of natural gas to military 
installations in Alaska is not precluded under 40 U.S.C. 481(a)(3), 
notwithstanding bidder is not public utility within contemplation of 
section due to its doubtful status under Title 42 of Alaska Statutes, 
Congress having authorized long-term contracts for services with public 
utility aspects, categorizing service rather than contractor, and as “‘gas’”’ 
is utility by definition, contract to furnish public utility gas service by 
firm that is not within strict legal definition of ‘‘public utility” is not pro- 
hibited under authority of 40 U.S.C. 481(a)(3), prescribing long-term 
conteacts for public utility eervides....... - .- .. cn ence cess cceccecens 
Fire fighting services. (See States, fire fighting services) 
Fraud 

Medical certificates 

Claims under guard service contracts terminated due to submission 
by contractor of false or fictitious medical certificates for prospective 
employees are not subject to Forfeiture Act, 28 U.S.C. 2514, guard 
service having been satisfactorily performed by physically capable 
employees, Govt. received direct benefit and sustained no monetary 
loss, and absent showing of fraud to obtain payment, contractor may 
be paid for services rendered; however, in view of pending appeal from 
legality of contract termination because of improper certificates, release 
should be secured from contractor before payment is made 





INDEX DIGEST 


CONTRACTS—Continued 

Frustration 

Effect on liability 

Contract entered into pursuant to 43 U.S.C. 390b granting State River 
Authority water storage space in dam and reservoir project constructed 
under Flood Control Act, approved Sept. 3, 1954, in exchange for payment 
of proportionate share of first construction costs may not be modified to 
relieve Authority from liability for increased costs occasioned by repair 
of dam embankment slide on basis purpose of Authority in entering into 
contract to supply water at reasonable prices would be frustrated by 
payment of additional amount, and that Authority in anticipation of 
retiring project indebtedness from current revenues did not submit 
project to voters as required by State Statute, and as increased cost, 
whether or not foreseen, is contract hazard that neither excuses nonper- 
formance nor entitles contractor to additional compensation without 
compensatory benefit to Govt., vested rights of Govt. to increased 
contribution from Authority may not be surrendered 
Government property 

Utilization 

Procurement procedure 

Low bids on two procurement lots to be purchased separately, one 
bidder representing Govt-owned facilities would be used, but failing to 
furnish written use authorization required under invitation, and other 
bidder not indicating use of Govt. facilities, may be accepted without 
prejudice to only other bidder, who also did not furnish use authorization, 
bidders not indicating use of Govt. facilities although technically not 
required to furnish use authorization, unable to accomplish contract 
without employing manufacturers making use of Govt. facilities, could 
not accurately represent Govt. facilities would not be used, and all bidders 
equally deficient in not having furnished authorization to use Govt- 
furnished property, low bid on each procurement lot may be accepted as 
no bidder should be allowed to circumvent obvious requirement for 
advance use authorization by indicating none is required 
Increased costs 

Cost greater than contemplated 

No basis for additional compensation 

Claim for losses alleged to have been brought about by changes, 
variances, and excessive research and development processes under small 
business set-aside for manufacture of vacuum cleaner attachment and 
submission of pilot model, tools and molds used in manufacture of item 
to be conveyed free of charge to Govt., may not be allowed, contract a 
fixed price rather than a research and development contract, contractor 
had responsibility for meeting specifications and test requirements, and 
absent price adjustment provision, there is no entitlement to additional 
compensation for unforeseen difficulties not occasioned by specification 
changes within purview of changes clause of contract, and acceptance by 
Govt. of free of charge voluntary offer of tools and molds, proper under 
invitation and sec. 1-2.305 of Fed. Procurement Regs., constitutes no 
equitable basis for relief of contractor 


235-533 O - 67 - 60 
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CONTRACTS—Continued 

Labor-hour type 

Authority to use 

Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for sale 
by Forest Service, routine operation even though performed by persons 
of professional qualifications, may be authorized on temporary basis by 
Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 (5 U.S.C. 
574), without applying dollar limitation on hiring experts and consultants 
(5 U.S.C. 55a) prescribed in 1966 funds appropriated for Forest Service, 
and “labor-hour”’ type contract—a variant of time and materials 
contract—is permissible method of contracting for the professional 
services pursuant to sec. 1-3.406-2 of Federal Procurement Regs., and 
hourly billing rates for applied hours, plus travel and transportation 
expenses, subject to fixed-maximum limit, is practicable and feasible 
method to obtain desired end, contracting officer to determine reason- 
ableness of billing rates and time spent on job 
Labor stipulations 

Davis-Bacon Act 

Classification of workmen 

Under contract for construction of electric power transmission line 
in seven Colorado counties, 180 mile segment of 2,000 mile line, pay- 
ments withheld pursuant to Davis-Bacon Act, 40 U.S.C. 276a, on 
account of wage underpayments may not be released to contractor who 
had refused to accept determination of Secretary of Labor classifying 
workmen erecting steel transmission towers as “linemen,” determina- 
tion based on wages pursuant to jurisdictional agreement between unions 
and prevailing in State on projects of similar character, and Secretary’s 
refusal to establish lower wage rate classification of ‘“Tower Erector” 
urged by contractor is not reviewable by GAO, authorized to determine 
propriety of administrative withholdings and to disburse wages “found 
due,” and record confirming use of ‘“‘lineman’’ classification, notwith- 
standing jurisdictional agreement between unions, and consideration of 
State-wide practices in ascertaining area wage practices, amount with- 
held may not be paid to contractor 

Minimum wage determinations 
Classifications of work 
Applicable rate schedule 

Under invitation for bids on construction project which calls for wage 
schedule applicable to only one particular type of construction work, 
contracting officer should prepare his request for wage rate determina- 
tion from Secretary of Labor in such manner that wage rate issued 
applies only to work to be performed or, where such procedure is not 
practicable, as in case of general wage determination which contains 
more than one schedule of wage rates, invitation should specify which 
particular schedule is considered applicable to contract work 

Expiration date exceptions 

Rejection of all bids for construction of transmission line and re- 
advertising specifications to include, pursuant to Davis-Bacon Act, 
40 U.S.C. 276a, modified wage rates of new determination containing 
rates identical to expired wage rates incorporated in initial specifica- 
tions—contract award having been delayed to secure certificate of 
competency on low bidder—was justified absent request to and grant 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Davis-Bacon Act—Continued 
Minimum wage determinations—Continued 
Expiration date exceptions—Continued 
by Secretary of Labor for extension of expired wage rate determination 
in accordance with Dept. of Labor Regs. increasing effectiveness of 
wage rate determinations and establishing procedure for extension of 
determination after expiration, and automatic issuance of new wage 
rate determination embodying wages identical to expired rates that had 
been included in initially advertised specifications, having neither 
revived nor extended expired wage rates, award on basis of specifica- 
tions incorporating those rates would be improper 
Wage underpayments 
Contractor not at fault 
Wage underpayment withheld pursuant to Davis-Bacon Act, 40 
U.S.C. 276a, under construction contract awarded incident to invitation 
which contained two wage schedules without any indication as to which 
rate was applicable to work to be performed may be refunded, even 
though administrative determination that higher of two wage schedules 
was proper, since work required application of only one wage schedule 
and contractor’s interpretation that lower schedule was applicable was 
not unjustified 
Withholding unpaid wages, overtime, etc. 
Administrative determination approved 
Under contract for construction of electric power transmission line 
in seven Colorado counties, 180 mile segment of 2,000 mile line, pay ments 
withheld pursuant to Davis-Bacon Act, 40 U.S.C. 276a, on account of 
wage underpayments may not be released to contractor who had refused 
to accept determination of Secretary of Labor classifying workmen 
erecting steel transmission towers as “‘linemen,’’ determination based on 
wages pursuant to jurisdictional agreement between unions and prevail- 
ing in State on projects of similar character, and Secretary’s refusal to 
establish lower wage rate classification of ‘‘Tower Erector’ urged by 
contractor is not reviewable by GAO, authorized to determine propriety 
of administrative withholdings and to disburse wages “found due,” and 
record confirming use of “lineman’’ classification, notwithstanding 
jurisdictional agreement between unions, and consideration of State-wide 
practices in ascertaining area wage practices, amount withheld may 
not be paid to contractor 
Labor surplus area awards. (See Contracts, awards, labor surplus areas) 
Leases. (See Leases) 
Mistakes 
Allegation after award 
Prior to receipt of award notice 
Price mistake alleged by small business concern bidding separately 
on quantity increments for delivery to three geographical areas prior 
to receipt of notice of award to furnish Areas I and II requirements, 
mailed month before allegation, may not be corrected, notwithstanding 
alleged nonreceipt of initial notice and issuance of duplicate, invitation 
providing for binding contract upon mailing of notice of award, regardless 
of its receipt by bidder, language to which bidder took no exception, and 
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CONTRACTS—Continued 
Mistakes—Continued 
Allegation after award—Continuea 
Prior to receipt of award notice—Continued 


mistake having been alleged after notice of contract award, Govt. cannot 
be charged with accepting bid with actual notice of mistake, nor with 
having constructive notice of error on basis wide variance in bid prices on 
Area III procurement indicated error in Areas I and II bids, separate 
bids having been solicited on three geographical areas, prices for one 
area are not determinative of price reasonableness in any other area, 
and error being unilateral, contract may not be terminated, nor additional 
amount paid 

Under invitation for bids providing that binding contract will result 
when written award is “mailed or otherwise furnished” to successful 
bidder within acceptance time specified in bid and without further action 
by either party, bidder who had taken no exception to provision is not 
entitled to correction of mistake in bid alleged after mailing of notice 
of award but prior to receipt of notice, award having become effective 
on deposit of award notice in mail by Govt., regardless of when received 
by bidder, and notwithstanding postal regulations that permit recall of 
mail by sender before delivery to addressee; therefore, mistake in bid 
having been alleged “after award,” and Govt. having accepted bid in 
good faith without actual or constructive notice of mistake, contract 
may not be terminated nor contractor paid amount in addition to 
original contract price 

Contracting officers error detection duty 

Cost analysis 

Contractor who alleges unilateral price mistake on equipment, similar 
to that previously furnished, after delivery and payment under contract 
negotiated on sole source basis pursuant to 10 U.S.C. 2304(a)(10), 
authority for negotiation of contracts where it is impracticable to obtain 
competition, mxy bé given price increase although generally relief is 
precluded when mistake is unilateral and contracting officer is not on 
actual notice of error until after contract had been fulfilled, in view of 
fact that although procurement was on sole source basis with no oppor- 
tunity to compare prices, had contracting officer complied with require- 
ment in par. 3-807.2, ASPR, for cost or price analysis in every nego- 
tiated procurement, he would in consulting records on earlier procurement 
have detected that bid price was less than one-tenth former price and 
questioned low bid; therefore, it would be unconscionable for Govt. 
to benefit from extremely low price quoted in error, and contractor is 
entitled to additional amount 

For errors prior to award. (See Bids, mistakes) 

Performance time 

Correction authority 

Mistake alleged after contract award to effect that time for completing 
contract failed to include time required for preparing and acquiring 
approval of final engineering drawings—contract, providing for liquidated 
damages—may not be corrected to provide additional time for perform- 
ance, contract officer having neither actual nor constructive notice of 
probability of error in bid, and unilateral mistake not entitling con- 
tractor to relief, and correction of mistake for other than price, even 
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CONTRACTS—Continued 
Mistakes—Continued 
Performance time—Continued 
Correction authority—Continued 


though an assessment of liquidated damages would decrease payment to 
contractor, is not within authority delegated to Federal agencies in 
sec. 1-2.406—4 of Federal Procurement Regs. to reform erroneous con- 
tract prices, whether a price reduction or increase results, in an amount 
not exceeding $1,000, and General Accounting Office having reserved 
all reformation matters not specifically granted, administrative officers 
of Government should continue to submit to Office mistakes other than 
erroneous contract prices for consideration, regardless of amount of 
liquidated damages resulting from failure to provide correction 

Small business concerns 

Under invitation providing for bidder to waive portion of any alleged 
mistake in bid, excluding obvious errors, etc., and mistakes that would 
result in bid price reduction, contract price to exclude any correction 
that exceeds amount waived, amount that is evaluated in determining 
low bid, small business concern that confirmed its low bid after denial 
of bid correction for an omitted item of undetermined cost, may not be 
allowed claim made 13 months after award in amount larger than that 
originally presented, waiver clause not having changed rules that to 
correct bid mistake, bid actually intended must be established, and if 
only evidence of error is alleged, withdrawal of bid is authorized, and 
low bid having been verified prior to award, contractor is precluded from 
recovery, and small business status does not entitle low bidder to prefer- 
ential treatment, Small Business Act indicating no intent to abrogate 
legal principles in settlement of contract claims from small business 
concerns 
Modification 

Frustration of contract basis 

Contract entered into pursuant to 43 U.S.C. 390b granting State 
River Authority water storage space in dam and reservoir project 
constructed under Flood Control Act, approved Sept. 3, 1954, in ex- 
change for payment of proportionate share of first construction costs 
may not be modified to relieve Authority from liability for increased 
costs occasioned by repair of dam embankment slide on basis purpose 
of Authority in entering into contract to supply water at reasonable 
prices would be frustrated by payment of additional amount, and that 
Authority in anticipation of retiring project indebtedness from current 
revenues did not submit project to voters as required by State Statute, 
and as increased cost, whether or not foreseen, is contract hazard that 
neither excuses nonperformance nor entitles contractor to additional 
compensation without compensatory benefit to Govt., vested rights of 
Govt. to increased contribution from Authority may not be surrendered _ 
Multi-year procurements 

Labor surplus set-aside award 

Evaluation erroneous 

Award of entire labor surplus set-aside under multi-year procurement 
invitation to small business concern that is not located in labor surplus 
area (Group 5), concern awarded non-set-aside portions of procurement 
for 2-year program, should be canceled for first year’s requirements and 
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Multi-year procurements—Continued 
Labor surplus set-aside award—Continued 
Evaluation erroneous—Continued 


small business concern located in persistent labor surplus area (Group 
1), and bidding within required 120 percent of non-set-aside bid price, 
given opportunity to accept award of canceled portion of procurement, 
contracting officer erroneously disqualifying concern because it offered 
quantity less than that awarded on non-set-aside, notwithstanding con- 
trary provision in set-aside notice, and same unit price required for all 
program years, determination of bid price within 120 percent of awarded 
price on non-set-aside is not affected by multi-year award, characteristic 
of multi-year procurements being that Govt. has no obligation to pur- 
chase more than first program year’s quantity 
Negotiation 

Awards 

To other than the low bidder 

Under request for proposals soliciting offers for research and develop- 
ment on equipment in accordance with purchase description that 
invited proposals deviating from design of “preliminary engineering” 
model, fact that low bidder on procurement negotiated pursuant to 
10 U.S.C. 2304(a)(11) met minimum requirements of purchase de- 
scription but cost negotiations were conducted solely with second low 
bidder offering superior product does not convert competitive procure- 
ment to sole source procurement that was without higher authority 
approval, and second low bidder, firm permitted by RFP to deviate from 
design of preliminary model, responsive to performance characteristics 
of model, as well as technical requirements of purchase description, 
having offered superior product that demonstrated understanding of 
problem and scope of project, meaningful negotiations could only be 
conducted with that firm, and contract award pursuant to those nego- 
tiations was proper 

Competition 

Award under initial proposals 

Award under 10 U.S.C. 2304(a)(11), negotiation of contracts for 
experimental, development, or research work, on basis of initial pro- 
posals, for training device to other than low offeror—contractor currently 
performing other phases of work but not given opportunity for negoti- 
ation and correction of technical deficiencies—where price differential 
was not taken into consideration, and award was upheld upon post award 
revaluation, is not within contemplation of par. 3-805.1(a)(v), Armed 
Services Procurement Reg., relaxing mandatory requirement for negoti- 
ation with all responsible offerors when acceptance of initial offer results 
in fair and reasonable prices, and notwithstanding par. 4—-205.5 that price 
is not controlling in selecting contractor for research and development, 
in disregarding substantial price differential in proposals, and in cate- 
gorizing technical proposal of contractor performing related work as 
inferior rather than unacceptable, determination that would require 
notice pursuant to par. 3-508 to unsuccessful offeror, maximum compe- 
tition prescribed in par. 3-101 was not obtained 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Impracticable to obtain 
The John F. Kennedy Center Act, as amended, although imposing no 
limitations or restrictions on Board of Trustees in constructing Center, 
in creating bureau within Smithsonian Institution to solicit contributions 
anc to construct Center for Institution, an ‘‘Executive agency”’ subject 
to Federal Property and Administrative Services Act of 1949, requires 
GSA as agent to construct Center in accordance with 1949 act, notwith- 
standing Board of Regents of Smithsonian, operating with trust funds, 
is exempt from statutes applicable to Govt. buildings, construction funds 
appropriated under authority of act of Jan. 23, 1964, amending Center 
act, being subject to Federal procurement laws, and impracticable to 
obtain competition for construction of Center, contract may be negoti- 
ated under sec. 302(c)(10) of 1949 act and sec. 1.3—210 of Fed. Procure- 
ment Regs. upon joint determination by Board of Trustees and Admin- 
istration that use of formal advertising is neither feasible nor practicable _ 
Cost, etc., data 
Price negotiation techniques 
Although contracting officer is authorized under par. 3—807.1(b)(l)a 
of Armed Services Procurement Reg. to determine adequacy of pricing 
competition, where through medium of formal advertising on past 
requirements pricing history of procurement is known and might reason- 
ably have been construed to cast doubt upon reasonableness of prices 
negotiated pursuant to public exigency authority exception in 10 U.S.C. 
2304(a)(2), contracting officer would have been justified in using his 
discretion to require cost and pricing data and to ignore literal wording 
of definition of adequate price competition 
Oral solicitations, etc. 
Validity 
Notwithstanding fact that negotiation of contract for urgently needed 
equipment with high priority designation was conducted orally and did 
not conform to par. 3-501(b), Armed Services Procurement Reg., 
requirement that request for either proposals or quotations must be in 
writing, contract award is valid, public exigency basis for negotiation 
pursuant to 10 U.S.C. 2304(a)(2) and par. 3—202.2 of regulation, evi- 
denced by high priority of equipment, bringing procurement within 
purview of “appropriate case’ exemption to par. 3—501(b) restrictions 
on oral solicitations, and offers having been submitted in good faith in 
response to oral solicitation that gave all offerors equal opportunity to 
compete on equal basis, award to low offeror is valid and in best interest 
of Govt.; however, instructions or regulations to serve as guide to extent 
to which determinations to solicit proposals orally may be based upon 
high priority designation are recommended 
Propriety 
Negotiation to obtain price reductions under two invitations for bids 
on total set-asides issued to numerous small business concerns with only 
responsive bidder, reduced prices exceeding low bid of only other bidder 
who was determined not to be small business concern, is contrary to secs. 
3-215.1 and 3-215.2, Armed Services Procurement Reg., implementing 
10 U.S.C. 2304 (a) (15) to authorize negotiation of contract where ‘‘bid 
prices received after formal advertising are unreasonable,’’ provided 
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CONTRACTS—Continued 
Negotiation—Continued 
Propriety—Continued 
each responsible bidder has reasonable opportunity to negotiate, price 
negotiated is lower than lowest rejected bid, and is lowest offered by 
responsible supplier, and principle that Govt. may accept benefit of 
voluntary reduction in price of otherwise acceptable responsive bid is 
not for application where bid prices received after formal advertising are 
unreasonably high and negotiation of lower price with only one bidder 
would be contrary to statute and regulation. Overrules any inconsistent 
eR iinhiss cede se eiieasetecece Suis tretintntivausaxcnceweugie 
Public exigency 
Diversion of priority rated orders 
Award of contract for trucks negotiated on basis of public exigency 
under 10 U.S.C. 2304(a)(2) with second low bidder offering earlier 
delivery dates predicated on diversion of rated DMS priority orders for 
axle assemblies under prior contract for identical item—diversion that 
will not affect deliveries under earlier contract—does not compromise 
Defense Production Act of 1950, as amended, notwithstanding rating re- 
quired on current procurement had not been assigned at time of diversion, 
implementing regulations promulgated by Business and Defense Services 
Admin. authorizing rescheduling of deliveries under DMS ratings to 
meet emergency needs and prescribing in sec. 17(a) for use or disposition 
of material obtained under rated order that is susceptible to interpreta- 
tion that rated order may be diverted for use for same purpose under 
any contract contractor has with Govt., and any possible violation of 
regulations is for resolution by BDSA or contracting agency 
Request for proposals 
Failure to solicit 
Failure to solicit proposals from incumbent contractor, known as 
small business concern, on labor surplus set-aside and unreserved portion 
of procurement, not synopsized in Commerce Business Daily, and 
negotiated pursuant to public exigency exception in 10 U.S.C. 2304(a) (2), 
on basis manufacturer had not qualified first preproduction sample and 
was in default under current contract is procedure that enforces determi- 
nation of responsibility that is not within scope of contracting officer’s 
authority, gives appearance of boycott, and tends to undermine purposes 
behind 15 U.S.C. 637(b) (7), empowering Administrator of Small Business 
Admin. to conclusively certify to capacity and credit of small business 
concern to perform specific Govt. contract, and in procuring future 
requirements, company should be solicited for propcsals, and in event 
time does not permit referral to SBA, contracting officer has authority 
to execute certificate described in par. 1-705.4(c)(iv) of Armed Services 
Procurement Reg 
Two-step procurement 
Late bid on first phase 
Notwithstanding late delivery to procurement office of proposal under 
Letter Request for Technical Proposals of first step of two-step procure- 
ment, directed to designated officer bearing required information, and 
timely delivered by air freight to shipping and receiving area of installa- 
tion, letter request failing to furnish procurement office information, pri~ 
pcsal should not be rejected and proposer may be afforded opportunity 
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CONTRACTS—Continued 
Negotiation—Continued 
Two-step procurement—Continued 
Late bid on first phase—Continued 
to bid on second phase of procurement, strict cutoff date for acceptance 
of proposal not being warranted in view of fact proposal was addressed 
in conformity with letter request, proposals received containing no 
prices could not become binding contracts by acceptance, no public 
opening intended, proposals remained in sole knowledge of Govt. and 
individual proposers, and no delay or interference had occurred in 
orderly and expeditious evaluation of proposals for technical merit only _- 
Offer and acceptance 
Notice of award v. contract execution 
Under invitation for bids providing that binding contract will result 
when written award is “mailed or otherwise furnished” to successful 
bidder within acceptance time specified in bid and without further action 
by either party, bidder who had taken no exception to provision is not 
entitled to correction of mistake in bid alleged after mailing of notice of 
award but prior to receipt of notice, award having become effective on 
deposit of award notice in mail by Govt., regardless of when received by 
bidder, and notwithstanding postal regulations that permit recall of mail 
by sender before delivery to addressee; therefore, mistake in bid having 
been alleged “after award,’’ and Govt. having accepted bid in good 
faith without actual or constructive notice of mistake, contract may 
not be terminated nor contractor paid amount in addition to original 
contract price 
Payments 
Partial 
Off-site storage of materials 
Under construction contract authorizing partial payments and provid- 
ing that in preparing estimates of payments material delivered on site 
may be taken into consideration, delivery of material to off-site storage 
yard may not be viewed as delivery to site for purpose of partial pay- 
ment, and fact that delay in construction may result if off-site storage is 
not included in payment estimates is immaterial, contractor having legal 
responsibility to complete construction on time; however, contract may 
be modified to authorize partial payments for materials stored ‘‘off-site”’ 
if it is in interest of U.S., and adequate security for any payments made 
is provided 
Progress 
Request 
Bid reciting ‘‘Progress Payments Are Requested” under invitation that 
did not provide for progress payments but for payments upon delivery 
and acceptance of items is nonresponsive bid, even though in ordinary 
sense word “request” is precatory in nature as its precise meaning de- 
pends upon existing circumstances, and request for progress payments 
subject to two possible meanings, to permit explanation of request would 
place bidder in position to affect responsiveness of bid 
Small business concerns 
Although purpose of Appendix E to Armed Services Procurement 
Reg., promulgated in implementation of 10 U.S.C. 2307(a), is to facilitate 
and accelerate making of progress payments requested by small business 
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concerns bidding on Govt. contracts, discretion to determine whether or 
not to include progress payment provision reposing in contracting officer, 
regulation requires inclusion of provision contemplating progress pay- 
ments in invitations only when period between initiation of work and 
first delivery of production units may be expected to exceed 6 months in 


Although Government may retain more than 10 percent provided 
by progress payment clause of contract for construction of Coast Guard 
cutter to secure payment of both accrued and anticipated liquidated 
damages pursuant to its right of setoff—right that is not diminished by 
contractor’s right to progress payments—to avoid jeopardizing continued 
performance under contract, monies in addition to 10 percent retained 
under progress payment clause should not be withheld, and percentages 
retained to insure Government in case of default—and failure to deliver 
cutter on time is a default—may be applied in satisfaction of liquidated 
damages assessed, and in event retained percentages prove inadequate 
to cover future liquidated damages assessments, surety under perform- 
ance bond will be liable if contractor is unable or unwilling to make 
payments, and assignment of monies due contractor under contract 
requiring progress payments to be made to assignee bank, does not 
operate to affect rights of Government 
Performance 

Impossibility 

Weather conditions 

Contractor who unable to meet delivery commitments due to adverse 
weather conditions affecting production prorates deliveries among all 
its customers is not liable to Govt. for failure to make complete delivery, 
even though contract did not provide for proration, absent provision 
in contract to confirm general information to trade that pro rata de- 
liveries would not be accepted, and contractor within his rights to rely 
on general principle of law requiring proration among contracting 
parties when expected production fails for causes beyond control may 
be relieved of liability 

Fact that if properly managed crop available prior to freeze would 
have permitted contractor to perform under Govt. contract does not 
impose default liability for delivery failure, contractor intending to use 
crop which froze in performance of contract, and entitled as matter 
of law to anticipate normal production from plantings, it would be 
improper to consider that contractor should have performed contract 
by harvesting crop other than one intended at earlier time; therefore, 
contractor may be relieved of damages assessed 
Personal services. (See Personal Services) 

Price adjustment 

Changes 

Unchanged work 

Claim for losses alleged to have been brought about by changes, 
variances, and excessive research and development processes under 
small business set-aside for manufacture of vacuum cleaner attachment 
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CONTRACTS—Continued 

Price adjustment—Continued 

Changes—Continued 

Unchanged work—Continued 

and submission of pilot model, tools and molds used in manufacture of 
item to be conveyed free of charge to Govt., may not be allowed, con- 
tract a fixed price rather than a research and development contract, 
contractor had responsibility for meeting specifications and test require- 
ments, and absent price adjustment provision, there is no entitlement to 
additional compensation for unforeseen difficulties not occasioned by 
specification changes within purview of changes clause of contract, and 
acceptance by Govt. of free of charge voluntary offer of tools and molds, 
proper under invitation and sec. 1-2.305 of Fed. Procurement Regs., 
constitutes no equitable basis for relief of contractor 
Prices 

Reduction 

Government activities 

Under invitation for ship repairs that requires contractor, if requested, 
to provide certain services from time ship arrives in contractor’s yard 
to completion of contract, thereby obliging bidders to include in bid 
price amount to cover cost of services for entire repair period, when 
Govt. elects to maintain live ship and is not furnished services for full 
period, contractor benefits to extent of reduced cost and bidders unin- 
formed of deviation of service period did not compete on common basis; 
therefore, in future procurements shore service provision should be 
revised to assure Govt. services commensurate with payments, and even 
though ship was berthed in rented yard facilities and required services 
were not available at all times, contractor is considered responsible, as 
portable equipment, or extended services from other areas could have 
been brought in had Govt. requested services for duration of contract_- 
Priority rated orders 

Diversion propriety 

Award of contract for trucks negotiated on basis of public exigency 
under 10 U.S.C. 2304(a)(2) with second low bidder offering earlier 
delivery dates predicated on diversion of rated DMS priority orders for 
axle assemblies under prior contract for identical item—diversion that 
will not affect deliveries under earlier contract—does not compromise 
Defense Production Act of 1950, as amended, notwithstanding rating 
required on current procurement had not been assigned at time of diver- 
sion, implementing regulations promulgated by Business and Defense 
Services Admin. authorizing rescheduling of deliveries under DMS 
ratings to meet emergency needs and prescribing in sec. 17(a) for use or 
disposition of material obtained under rated order that is susceptible to 
interpretation that rated order may be diverted for use for same purpose 
under any contract contractor has with Govt., and any possible violation 
of regulations is for resolution by BDSA or contracting agency 
Reformation. (See Contracts, modification) 
Releases 

Appeal pending 

Claims under guard service contracts terminated due to submission by 
contractor of false of fictitious medical certificates for prospective em- 
ployees are not subject to Forfeiture Act, 28 U.S.C. 2514, guard service 
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CONTRACTS—Continued 
Releases—Continued 
Appeal pending—Continued 
having been satisfactorily performed by physically capable employees, 
Govt. received direct benefit and sustained no monetary loss, and 
absent showing of fraud to obtain payment, contractor may be paid 
for services rendered; however, in view of pending appeal from legality 
of contract termination because of improper certificates, release should 
be secured from contractor before payment is made 
Requirements 
Alternative method of procurement 
Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for data 
processing and programming services at fixed, reduced price in amount 
less than that of low bidder under invitation, provided certain record- 
keeping was eliminated, would be improper, even had initial bid of offeror 
been lowest received because reduction was conditioned upon reduction 
in required services; however, should alternative method proposed meet 
needs of Govt., determination should be made whether resolicitation of 
procurement would be practicable and would result in substantial reduc- 
tion in price, but in event of negative determination, award of require- 
ments contract to low bidder, found satisfactory in preaward survey, 
would not be prejudicial to other bidders, even though cost of changing 
contractors—highly speculative factor that was not provided in invita- 
tion—was not included in evaluation of bids 
Estimated amounts not warranty 
When number of meals supplied under l-year requirements contract 
approximates only two-thirds of Govt.’s estimate, upward price adjust- 
ment to contractor may not be authorized, estimate of meals to be fur- 
nished having been made in good faith, fact that earlier invitation was 
canceled because of mistake in estimated number of meals, estimate re- 
vised and readvertised may not reasonably be relied on as representation 
that estimate upon which contract was awarded was accurate within any 
particular degree or percentage; therefore, absent indication in record 
that number of meals estimated was based on other than best information 
available at time of contracting, deviation of one-third in actual require- 
ments is not unreasonable and there is no basis upon which to grant 
upward adjustment in amount paid under contract 
Legality of agreement 
District of Columbia unsuccessful in drawing specifications, procuring, 
storing, and distributing low valued welfare items within framework of 
sec. 3709, R.S. (41 U.S.C. 5), use of “‘catalogue’’ requirements contract 
method of purchasing that limits bidding to firms able to supply full line 
of items included in one or more of categories listed in invitation for 
bids, in lieu of semiannual procurement method favoring small business— 
District is not subject to Small Business Act, 15 U.S.C. 631—is not 
restrictive of competition and is in best interests of District, eliminating 
excessive costs of open-market purchases, storage, and surplus inven- 
tories; however, before entering into any future “catalogue” require- 
ments contract, common basis for evaluating bids requires that specifica- 
tions list quality of catalogue items, and that method of evaluation 
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CONTRACTS—Continued 
Requirements—Continued 
Legality of agreement—Continued 
consider catalogue prices and not discounts offered, taking into account 
that contract prices are sibject to increase upon issuance of new 


Research and development 
Reimbursable items 
Mortgage insurance 
Under Federal charter granted chemical society to investigate, 
examine, and experiment in pure or applied chemistry in connection 
with national defense, reimbursement to be on “actual expense’’ basis 
and other services to be rendered at no charge, although society is not 
precluded from contracting with other than military for services other 
than national defense, in view of fact that at time act of incorporation 
was considered, society was only rendering services beyond scope of 
normal cooperation in field of national defense and, therefore, intent of 
“no compensation” provision was to assure continuation of past coop- 
peration, National Institutes of Health may not amend cost-reimburse- 
ment contract to authorize payment of that portion of mortgage in- 
terest attributable to contract, interest relating to financing real property 
acquired separate and apart from society’s involvement in contract 
not constituting item reimbursable as “actual expense’’ 
Sales. (See Sales) 
Small business concerns. (See Contractors, awards, small business 
concerns) 
Specifications 
Addenda acknowledgment 
Failure to return. (See Contracts, specifications, failure to furnisn 
something required, addenda acknowledgment) 
Adequacy 
Adaptation of military specifications 
When contracting office in adapting military specifications to its 
particular needs substitutes fork lift truck of reduced capacity, 3,000 
pounds, with 190-inch lift height in lieu of 180-inches specified for 3,000- 
pound truck capacity in military specifications without inviting bids on 
180-inch lift height and stating minimum lift capacity at 190 inches but 
requesting bidders to define safe capacity of truck at that lift height, 
invitation for bids is defective and does not present proper basis for 
soliciting competitive bids; therefore, invitation having failed to comply 
with sec. 1-2.101 of Fed. Procurement Regs. requiring that invitation 
for bids describe needs of Govt. clearly, accurately, and completely, 
avoiding unnecessarily restrictive specifications, cancellation of invitation 
is recommended and in any reprocurement invitation should clearly 
state minimum requirements in all areas essential to purposes for which 
truck will be used 
Correction recommended 
Under invitation for ship repairs that requires contractor, if requested, 
to provide certain services from time ship arrives in contractor’s yard to 
completion of contract, thereby obliging bidders to include in bid price 
amount to cover cost of services for entire repair period, when Govt. 
elects to maintain live ship and is not furnished services for full period, 
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Specifications—Continued 
Adequacy—Continued 
Correction recommended—Continued 
contractor benefits to extent of reduced cost and bidders uninformed of 
deviation of service period did not compete on common basis; therefore, 
in future procurements shore service provision should be revised to 
assure Govt. services commensurate with payments, and even though 
ship was berthed in rented yard facilities and required services were 
not available at all times, contractor is considered responsible, as portable 
equipment, or extended services from other areas could have been 
brought in had Govt. requested services for duration of contract__----- 
Brand name or equal. (See Contracts, specifications, restrictive, 
particular make) 
Changes, revisions, etc. 
After bid opening 
Propriety 
Waiver after bid opening and prior to award of product approval based 
on preproduction test reports, samples, and acceptance testing, award 
restricted to bidders whose products had been previously approved, and 
award to low bidder who protested inclusion of requirement after bid 
rejection was improper, procuring agency erroneously relying on par. 
2-202.4, Armed Services Procurement Reg., invitation requirement for 
prior approval of bidder product not resembling bid sample requirement 
of paragraph to show characteristics of product, and on basis of pub- 
lished notification that award would be restricted to bidders offering 
qualified product, preproduction test requirement of invitation may be 
likened to qualified products procedure prescribed by par. 1-1101, and 
prequalification provision of invitation going to essence of procurement, 
award, prejudicial to other bidders, notwithstanding preproduction test 
waiver for them, should not have been made; however, in view of urgent 
need for procurement, delivery will not be disrupted 
Sole bidder 
After bid opening, but, prior to award of contract to sole bidder to furnish 
gas fuel, where separate invitations had been issued for mutually exclu- 
sive alternate bids on gas, oil, and coal, amendment of change of rate 
provision of invitation to authorize negotiation of rate changes at request 
of either party to contract rather than changes based upon approval of 
appropriate public regulatory commission does not constitute such 
deviation or waiver from advertised requirements as to affect legality 
of proposed award, only one bid having been received under invitation 
for gas fuel, and fact that contract could have been negotiated under 
authority of 10 U.S.C. 2304(a)(10), and par. 3-210.2(v), Armed Services 
Procurement Reg., on basis that it was impracticable to obtain compe- 
tition for public utility service 
Timely notification 
Issuance of last of four amendments to invitation for bids approxi- 
mately 2 days prior to extended bid opening date is not “‘sufficient time”’ 
contemplated by par. 1-2.207(d) of Federal Procurement Regs. provid- 
ing ‘‘no award shall be made on invitation unless such amendment has 
been issued in sufficient time to permit all prospective bidders to consider 
such information in submitting or modifying their bids,’ and notwith- 
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CONTRACTS—Continued 
Specifications—Continued 
Changes, revisions, etc.—Continued 
Timely notification—Continued 
standing some bidders acknowledged all amendments and responded to 
invitation, little more than 2 working days, or less, for receipt of amend- 
ment, its consideration, and return of acknowledgment to issuing office 
is not sufficient time required to be accorded to all bidders by regulation, 
which specific and mandatory provides for no exception to its direction - - 
Conformability of equipment, etc., offered 
Compatibility with existing equipment 
Under invitation for expansion of existing coaxial switching system 
providing that new equipment “shall be compatible with Govt-owned 
equipment presently installed in plant,’’ low bid offering new product 
thereby reducing costs to Govt. may be considered, as “compatible” re- 
quirement is not as limiting as “brand name or equal’’ provision that 
narrows competition to products “equivalent” to specified brand, nor 
does it mean new equipment must be interchangeable with installed 
equipment, but means only that expanded system function as complete 
unit, without one portion of system adversely affecting performance of 
any other portion; therefore, upon determination that product offered 
conforms technically to specifications and that engineering experience 
and production capability essential to performance of contract have 
been met, award may be made to low bidder 
Impossibility of meeting 
Contractor’s risk 
Determination of Army Board of Contract Appeals to uphold termina- 
tion for default of fixed-price negotiated supply contract for failure to 
meet highly sophisticated specifications of capabilities not previously 
achieved—situation that is exception to rule that Govt.’ must stand 
behind its specifications—having been based on substantive evidence that 
supports record as whole, GAO is required to uphold decision of Board, 
evidence amply supporting conclusion contract was not awarded as 
“best efforts” contract nor was it in nature of research and development 
contract, and Board not having acted arbitrarily or capriciously, con- 
tractor assumed risk of inability to perform, that is that expenditure of 
time, effort, and money would not be reimbursable; therefore, circum- 
stances providing no excuse for default, Board’s decision must be 


After cancellation of invitation 

Invitation to bid on equipment, canceled under sec. 2—404.1(b) (i), 
ASPR, after opening of three responsive bids on basis specifications 
were inadequate and/or ambiguous and did not reflect needs of Govt. 
may be reinstated upon administrative determination no reason existed 
for cancellation and award made on basis of price alone to lowest re- 
sponsible bidder, ‘‘after-the-fact’’ technical evaluation of equipment 
offered by two low bidders under invitation which imposed no sample, 
testing, brand name, or descriptive literature requirements offering 
bidders no ‘‘second chance” to qualify, equipment, evaluation for pur- 
posé of judging merits of high bidder’s protest does not constitute 
preferential treatment, nor would it serve to reinstate defective invi- 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Tests—Continued 
After cancellation of invitation—Continued 


tation and, although, validity of specifications and responsiveness of 
bids should have been determined before any action was taken to proceed 


with award or cancel invitation, subsequent administrative determi- 
nation of specification adequacy and bidder responsiveness is conclusive 





Deviations 
Descriptive literature 
Waiver 
Erroneous 
Although acceptance of low bid submitting descriptive bulletin that 
did not show item to be furnished would meet all salient characteristics 
of brand name or equal clause contained in invitation for bids in accord- 
ance with par. 1-1206.3, Armed Services Procurement Reg., essential 
requirement under par. 1—1206.2(b), was improperly based on blanket 
offer by low bidder to fully comply with specifications, assurance of 
compliance failing to remedy deficiencies of bulletin, absent description 


of modifications proposed and showing of modifications on descriptive 
data, cancellation of contract for procurement, already delivered but 
not inspected, would not be in best interests of Govt. in view of fact 
that low bidder took no exception to invitation, that contract award 
was made in good faith, and that procurement will not be accepted 


until inspected for compliance with specifications..................... 312 


Informal v. substantive 
Bid bond requirements 
Use by low bidder on construction contract of annual bid bond that 
had been filed with Govt. on Standard Form 34 referring to supplies 
and services in lieu of individual guaranty bond, or other enumerated 


security, prescribed by invitation for bids, formal two-step advertised 
procurement, to be submitted on Form 24 to cover construction work 
as well as supplies or services is defect of form that may be waived 
pursuant to par. 2-405 of Armed Services Procurement Reg., absent 


prohibition in invitation against use of annual bid bond as security, 
and annual bid bond considered legally enforceable against surety in 


event low bidder refuses to execute contract and furnish performance 


and payment bonds on basis that provisions of Armed Services Pro- 
curement Reg. include construction work within concept of supplies 
or services, award of contract to low bidder was proper_--_-_-__-------- 126 


Failure to bid on addendum 


Failure of low bidder under invitation for construction of facility 
to acknowledge in its bid addendum increasing daily rate of liquidated 
damages provided in invitation and changing specifications may be 
waived as minor informality within meaning of sec. 2—405 of Armed 

- Services Procurement Reg. on basis changed specifications negligibly 
affect bid price and, therefore, other bidders are not prejudiced, and 


that, although ordinarily it is speculative whether change in rate of 
liquidated damages would affect bid price, under invitation it is doubtful 
that bidders would have included amount for liquidated damages, 
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CONTRACTS—Continued 

Specifications—Continued 

Deviations—Continued 

Informal v. substantive—Continued 
Failure to bid on addendum—Continued 
60-day bid acceptance period, period longer than that provided for 
completion of work, making liquidated damage provision unenforceable, 
and sufficient time, in accordance with par. 2-208, not having been 
allowed bidders to consider addendum information, low bidder was 
not at fault in failing to timely acknowledge addendum 
Failure to bid on each item 

Contract awarded under invitation for bids as second step of two- 
step procurement, step restricted to price competition, technical pro- 
posals having been accepted pursuant to first step of procurement, 
which provided that omission of bid prices or specific response such as 
“‘No charge”’ or ‘‘Included in Price of Items’’ opposite each data item 
meant item would be furnished as part of contract consideration, but 
low bidder entered ‘‘N/A” notation in price column of end item, is 
binding contract obliging contractor to furnish item as part of total 
bid price, low bid evidencing without reference to extraneous aids or 


explanation that bid price was not intended to be applicable to item, and, 


therefore, irregularity of ‘N/A’ notation, neither affecting price, quan- 
tity, or quality, nor giving contractor option to determine whether or 
not to furnish data item as part of total bid price, may be waived with- 
out prejudicing competitive rights of other bidders 
Potential monthly supply 
Under invitation providing that bids offering lower required monthly 


supply potential than 2,000 units under 12-month supply contract for 


estimated quantity of 6,000 units of assorted tools will be rejected, low 
bid offering steady production run of 500 units per month, plus maximum 
of 50 extra units, based upon 6,000 unit, 12-month estimate, consti- 


tutes substantial deviation from terms of invitation, manufacturer 


finding it more economical to produce item on even, continuous supply 
basis than on uneven fluctuating basis, and low bidder offering less 
than required supply potential having real advantage over bidders 
agreeing to meet monthly potential and obligating themselves for uneven 
production runs, has submitted nonresponsive bid that is properly for 


rejection 
Subcontracting percentages 


Low bid of joint venture on construction project offering to sub- 
contract 90 percent of work under invitation requiring successful con- 
tractor to perform at least 20 percent of total work, unless percentage 


reduction is authorized as advantageous to Govt., is nonresponsive 
bid that is prejudicial to other bidders, deviation giving low bidder 


option to perform and opportunity for “bid shopping,” deviation that 
is not corrected by information submitted after bid opening to effect that 
subsidiary corporations, controlled by and part of joint venture or- 
ganization, had been included in subcontracting percentage, and pro- 


vision for reducing percentage of work required to be performed by con- 


tractor when advantageous to Govt. applying to requests made “during 
the progress of the work,” deviation giving low bidder both opportunity 


235-533 O - 67 - 61 
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CONTRACTS—Continued Page 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Subcontracting percentages—Continued 
for bid shopping and option whether or not to perform contract is 
material and may not be waived, therefore, requiring rejection of bid 
OE SI hincnieindg 5 Sn SR eee ee Shaken cs Bec eee Se ee es 177 
Technical proposals under two-step procurement 
Where contracting officer after opening of bids under second step of 
procurement for equipment becomes aware of deficiency in technical 
proposal of firm offering lowest price, invitation for bids having been 
issued without any discussion with only two firms submitting unpriced 
technical proposals solicited, acceptance after bid price disclosure, 
with or without price revision, of substitute item requiring clarification 
and revision in order to conform to specifications would not only afford 
low bidder an unfair advantage, prejudicial to other bidder, but would 
be contrary to two-step procurement procedure prescribed by para- 
graphs 2—503.1(d) and (e) of ASPR, which contemplating that not all 
technical proposals will be fully acceptable as originally submitted, 
permits revision of technical proposals during first-step negotiations to 
make them acceptable prior to proceeding with second-step negotiations, 
and deviation affecting price, quality, or quantity is a major deviation 
eevee ick sks Mens Bes ck eee Creede 487 
Test requirements 
Fact that low bidder in order to meet delivery schedules could not 
satisfy invitation requirements for preproduction reliability approval or 
first article approval, waiver of either requirement or both being provided 
if approval had been recently accomplished, and that only one of several 
bidders receiving equipment approval had met reliability approval re- 
quirement is not basis for holding specifications restrictive, or that 
because only one firm could supply Govt.’s needs, spirit or letter of 
competitive system had been violated, evidence confirming specifications 
were reasonable and necessary to purpose of procurement, and that 
testing requirements, designed to increase competition, were based upon 
bona fide determination of present needs under existing conditions, and 
absent showing of bad faith or abuse of discretion by procurement 
officials, action taken will not be disturbed, and deviation from testing re- 
quirements, affecting quality, quantity, or price of equipment offered, 
may not be waived as minor deviation that is not prejudicial to other 
IN chars tea ae ae goo eee el ete ic whe bale eedtousl 365 
Warranties. (See Contracts, warranties) 
Failure to furnish something required 
Addenda acknowledgment 
Time sufficiency 
Issuance of last of four amendments to invitation for bids approxi- 
mately 2 days prior to extended bid opening date is not ‘sufficient time”’ 
contemplated by par. 1—-2.207(d) of Federal Procurement Regs. providing 
“no award shall be made on invitation unless such amendment has been 
issued in sufficient time to permit all prospective bidders to consider 
such information in submitting or modifying their bids,’’ and notwith- 
standing some bidders acknowledged all amendments and responded to 
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CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 
Addenda acknowledgment—Continued 
Time sufficiency—Continued 
invitation, little more than 2 working days, or less, for receipt of amend- 
ment, its consideration, and return of acknowledgment to issuing office 
-is not sufficient time required to be accorded to all bidders by regulation, 
which specific and mandatory provides for no exception to its direction _- 
Waiver 
Failure of low bidder under invitation for construction of facility to 
acknowledge in its bid addendum increasing daily rate of liquidated 
damages provided in invitation and changing specifications may be 
waived as minor informality within meaning of sec. 2-405 of Armed 
Services Procurement Reg. on basis changed specifications negligibly 
affect bid price and, therefore, other bidders are not prejudiced, and that, 
although ordinarily it is speculative whether change in rate of liquidated 
damages would affect bid price, under invitation it is doubtful that 
bidders would have included amount for liquidated damages, 60-day bid 
acceptance period, period longer than that provided for completion of 
work, making liquidated damage provision unenforceable, and sufficient 
time, in accordance with par. 2-208, not having been allowed bidders to 
consider addendum information, low bidder was not at fault in failing 
to timely acknowledge addendum 
Bid bond 
Sufficiency 
Use by low bidder on construction contract of annual bid bond that 
had been filed with Govt. on Standard Form 34 referring to supplies 
and services in lieu of individual guaranty bond, or other enumerated 
security, prescribed by invitation for bids, formal two-step advertised 
procurement, to be submitted on Form 24 to cover construction work 
as well as supplies or services is defect of form that may be waived 
pursuant to par. 2-405 of Armed Services Procurement Reg., absent 
prohibition in invitation against use of annual bid bond as security, 
and annual bid bond considered legally enforceable against surety in 
event low bidder refuses to execute contract and furnish performance 
and payment bonds on basis that provisions of Armed Services Procure- 
ment Reg. include construction work within concept of supplies or 
services, award of contract to low bidder was proper 
Bid prices on all items 
Bidder who failed to bid on one of three alternates covering types 
of pipe to be furnished under invitation for bridge construction, where 
no preference is expressed giving bidders opportunity to bid on pipe 
that would result in lowest cost and contracting agency an option to 
accept or reject bid, has submitted responsive bid, contracting agency 
having determined its best interest will be served by making award on 
items bid upon rather than alternate omitted, any type pipe meeting 
needs of agency; however, although bidder is responsive when bidding 
on at least one alternate where no preference is expressed, there is risk 
of being nonresponsive should an alternate not bid upon be selected_-_-_- 
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Military 
Nonconformance propriety 
When contracting office in adapting military specifications to its 
particular needs substitutes fork lift truck of reduced capacity, 3,000 
pounds, with 190-inch lift height in lieu of 180-inches specified for 3,000- 
pound truck capacity in military specifications without inviting bids 
on 180-inch lift height and stating minimum lift capacity at 190 inches 
but requesting bidders to define safe capacity of truck at that lift height, 
invitation for bids is defective and does not present proper basis for 
soliciting competitive bids; therefore, invitation having failed to comply 
with sec. 1-2.101 of Fed. Procurement Regs. requiring that invitation 
for bids describe needs of Govt. clearly, accurately, and completely, 
avoiding unnecessarily restrictive specifications, cancellation of invita- 
tion is recommended and in any reprocurement invitation should clearly 
state minimum requirements in all areas essential to purposes for which 
Ri nt nec cewee a hencdbannecctbsncussesanse Pe nmewe 776 
Minimum needs requirement 
Cancellation and reinstatement of invitation 
Invitation to bid on equipment, canceled under sec. 2—404.1(b) (i), 
ASPR, after opening of three responsive bids on basis specifications 
were inadequate and/or ambiguous and did not reflect needs of Govt. 
may be reinstated upon administrative determination no reason existed 
for cancellation and award made on basis of price alone to lowest respon- 
sible bidder, “‘after-the-fact’”’ technical evaluation of equipment offered 
by two low bidders under invitation which imposed no sample, testing, 
brand name, or descriptive literature requirements offering bidders 
no “second chance” to qualify equipment, evaluation for purpose of 
judging merits of high bidder’s protest does not constitute preferential 
treatment, nor would it serve to reinstate defective invitation and, 
although, validity of specifications and responsiveness of bids should 
have been determined before any action was taken to proceed with 
award or cancel invitation, subsequent administrative determination 
of specification adequacy and bidder responsiveness is conclusive of 
ee oan eu ut ec ated hanced cdae dbs nunnedadacakakod 357 
Qualified products 
Bidders option to furnish either of two items 
Two bidders whose noncompliance with invitation requirement to 
identify and furnish test number in spaces provided on bid form of each 
qualified item offered was satisfied by one bidder supplying information 
in timely telegraphic modification, and waiver of omission as minor 
informality, and by availability of information on qualified items offered 
by second bidder by, reference to appropriate Qualified Products List, 
may have their bids considered, notwithstanding offer to furnish either 
of two qualified products at their option on particular item, invitation 
providing that awards will be made for items which have been tested and 
have qualified for inclusion in applicable qualified products list before 
opening of bids, it would be inconsistent, when not prohibited, to hold 
that bidder could offer either of two qualified products but could not 
offer either or both at his option, and it is immaterial that bidder by 
having two qualified products may have competitive advantage _- - -- -- 397 
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Specifications—Continued 

Restrictive 

Ability to meet requirements 

Fact that low bidder in order to meet delivery schedules could not 
satisfy invitation requirements for preproduction reliability approval or 
first article approval, waiver of either requirement or both being provided 
if approval had been recently accomplished, and that only one of several 
bidders receiving equipment approval had met reliability approval 
requirement is not basis for holding specifications restrictive, or that 
because only one firm could supply Govt.’s needs, spirit or letter of 
competitive system had been violated, evidence confirming specifications 
were reasonable and necessary to purpose of procurement, and that 
testing requirements, designed to increase competition, were based upon 
bona fide determination of present needs under existing conditions, and 
absent showing of bad faith or abuse of discretion by procurement 
officials, action taken will not be disturbed, and deviation from testing 
requirements, affecting quality, quantity, or price of equipment offered, 
may not be waived as minor deviation that is not prejudicial to other 

365 


Particular make 
Design v. performance criteria 
Under invitation containing brand name or equal clauses prescribed 
by par. 1-1206.3(b), ASPR, but imposing design rather than performance 
criteria, contract award to sole bidder, brand name manufacturer, would 
be improper, design criteria in brand name or equal procurement re- 
stricting competition is inconsistent with principles underlying 10 U.S.C. 


2305 and ASPR 1-1206 that ‘“equal’’ bids shall not be rejected because 
of “minor differences in design, construction, or features which do not 
affect suitability of products for their intended use,” and stipulation that 
bidder in addition to offering equivalent commercial product must 
duplicate design features of brand name going beyond purpose contem- 
plated by regulation, intended nonrestrictive character of invitation is 
converted into sole source procurement; however, if design features are 
necessary to minimum needs of Govt., procurement should be negotiated _ 
Invitation sufficiency 

Where under invitation containing ‘brand name or equal’’ clause 
prescribed by par. 1—1.307—6 of Federal Procurement Regs. equal bidders 
were confused in interpretation of main and required characteristics of 
brand name delineated in purchase description, detailed technical 
explanation, by reason of description in catalogue of brand name manu- 
facturer, low bidder, cancellation of invitation under criteria of par. 
1-2.404-1, should not be overturned on basis of subsequent doubts 
engendered and fostered by brand name bidder, in view of fact that 
correlation of purchase description and brand name catalogue required 
bidders to speculate on or interpolate purchase description to arrive at 
bid that could successfully weather technical evaluation; however, 
disputed technical aspects of purchase description should be resolved 
hefore readvertising procurement on brand name or equal basis 
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CONTRACTS—Continued Page 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Salient characteristics 
Although acceptance of low bid submitting descriptive bulletin that 
did not show item to be furnished would meet all salient characteristics 
of brand name or equal clause contained in invitation for bids in accord- 
ance with par. 1-1206.3, Armed Services Procurement Reg., essential 
requirement under par. 1-1206.2(b), was improperly based on blanket 
offer by low bidder to fully comply with specifications, assurance of 
compliance failing to remedy deficiencies of bulletin, absent description 
of modifications proposed and showing of modifications on descriptive 
data, cancellation of contract for procurement, already delivered but 
not inspected, would not be in best interests of Govt. in view of fact 
that low bidder took no exception to invitation, that contract award was 
made in good faith, and that procurement will not be accepted until 
inspected for compliance with specifications____........-.----------- 312 
Samples 
Preproduction sample requirement 
Waiver 
Waiver after bid opening and prior to award of product approval 
based on preproduction test reports, samples, and acceptance testing, 
award restricted to bidders whose products had been previously ap- 
proved, and award to low bidder who protested inclusion of requirement 
after bid rejection was improper, procuring agency erroneously relying 
on par. 2-202.4, Armed Services Procurement Reg., invitation require- 
ment for prior approval of bidder product not resembling bid sample 
requirement of paragraph to show characteristics of product, and on 
basis of published notification that award would be restricted to bidders 
offering qualified product, preproduction test requirement of invitation 
may be likened to qualified products procedure prescribed by par. 1—1101, 
and prequalification provision of invitation going to essence of procure- 
ment, award, prejudicial to other bidders, notwithstanding preproduc- 
tion test waiver for them, should not have been made; however, in view 
of urgent need for procurement, delivery will not be disrupted__-_-_-_--- - - 71 
Requirement compliance necessity 
Failure to furnish prior to award, and within 10 calendar days after 
receipt of request, samples of tool chests being procured is sufficient 
basis for contracting officer to reject low bid and to make award to 
next lowest bidder, interest of Govt. in obtaining item meeting specifica- 
tions while still permitting expeditious handling of procurement justi- 
fying conditioning awards upon submission of conforming preaward 
samples within limited period of time—and 10 days provided in invitation 
is reasonable period—procedure that avoids disputes, reworking items, 
and defaults occasioned by granting of contract to manufacturer whose 
product does not meet Govt. specifications, particularly where item is 
general-use, off-the-shelf type article sold to public, rather than special- 
ized product built to particular specifications. -_..............------- 611 
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CONTRACTS—Continued 
Specifications—Continued 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act minimum wage determinations) 
Status 
Time and material 
Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for sale by 
Forest Service, routine operation even though performed by persons of 
professional qualifications, may be authorized on temporary basis by 
Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 (5 U.S.C. 
574), without applying dollar limitation on hiring experts and con- 
sultants (5 U.S.C. 55a) prescribed in 1966 funds appropriated for Forest 
Service, and “labor-hour” type contract—a variant of time and materials 
contract—is permissible method of contracting for the professional ser- 
vices pursuant to sec. 1-3.406-2 of Federal Procurement Regs., and 
hourly ‘billing rates for applied hours, plus travel and transportation 
expenses, subject to fixed-maximum limit, is practicable and feasible 
method to obtain desired end, contracting officer to determine reason- 
ableness of billing rates and time spent on job 
Subcontracts 
Bid shopping 
Subcontractor substitution after award 
Fact that bidder erroneously listed proposed subcontractor under 
reasonable assumption subcontractor was qualified to perform and that 
he estimated cost of subcontracting work does not require cancellation 
of contract awarded, and name of acceptable subcontractor may be sub- 
stituted, record evidencing no intent—a question of major significance— 
by contractor to bid shop after award, but intent to come into agreement 
with listed subcontractor, and rather than gaining windfall, contractor 
will incur monetary disadvantage, worksheets showing lesser amount 
for subcontracting than was quoted by subcontractor prior to bid 
opening but too late for bid change, absent taint of bid shopping, and 
requirement that bidder must have commitment or quotation from 
proposed subcontractor prior to award, subcontractor listing objective 
to prevent bid shopping can be achieved without resorting to contract 
cancellation, even though award was made without benefit of sub- 
sequently adduced information 
Subcontractor substitution prior to award 
Substitution prior to contract award of named subcontractor deter- 
mined to be nonresponsible does not require rejection of low bid when in 
interest of Govt. and absent invitation provision for rejection, bidder 
having met material requirement of invitation to furnish list of sub- 
contractors for purpose of preventing bid shopping, and application by 
contracting officer prior to award of his authority to ‘disapprove or 
reject the employment” of subcontractor considered nonresponsible 
being consistent with his duty to make affirmative determinations of 
responsibility prior to award and, although, right of Govt. to recover 
savings incident to subcontractor substitution is protected under con- 
tract and increased costs to contractor may not be basis of bid price 
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CONTRACTS—Continued 
Subcontracts—Continued 

Bid shopping—Continued 

Subcontractor substitution prior to award—Continued 

increase, to avoid possibility of bidder election not to offer substitute if 
he preferred not to take award, invitation requirement should provide 
for bid rejection when subcontractor is not considered responsible 
Tax matters 

Sales, etc. 

Tax inclusion or exclusion 

Although U.S. Govt. is liable for Kentucky Veterans’ Bonus Sales 
and Use Tax, enacted July 1, 1960, on intrastate telephone service from 
Apr. 1, 1965, date Kentucky Public Service Commission approved tariff 
amendment authorizing addition of sales tax to bills of subscribers, as 
contract provided for prices at level approved by appropriate State 
regulatory agency, tax may not be paid on services furnished Govt. 
prior to Apr. 1, 1965, date tax became part of lawfully-in-effect tariff 
rate, absent contract provision authorizing reimbursement of tax im- 
posed on vendor, whose failure to pass on tax to vendee, as authorized 
by tax law, does not affect its liability for tax 
Termination 

Propriety 

Where supplies delivered pursuant to extended delivery provisions 
of contract failed to meet specifications and contract was terminated 
under delivery provision of Default article rather than provision relating 
to failure to perform on basis other than delivery and extending 10 days 
to contractor to cure failure, contractor is not relieved of liability for 
excess reprocurement costs, absent judicial precedent to contrary, 
supplies not having met specification requirements, ‘‘delivery” was not 
accomplished within meaning of Default article, and failure to timely 
deliver conforming supplies is adequate and proper ground for contract 
termination, a right that is not waived when contractor is allowed time 
to correct deficiencies, and timely delivery of nonconforming supplies 
not entitling contractor to 10-day ‘‘cure period” provided in Default 
clause, termination of contract was properly accomplished and Govt.’s 
rights arising from action may be enforced 
Warranties 

Deviation from specifications 

Low bidder under two-step advertised invitation for bid prices on 
production and installation of Radar Collimation System, technically 
approved in first-step, who took exception to use of “Correction of De- 
ficiencies” clause, authorized pursuant to par. 1-324.4, Armed Services 
Procurement Reg., seeking in effect unconditional first-year performance 
warranty, and who offered to negotiate equitable guaranty clause, sub- 
mitted nonresponsive bid which inconsistent with invitation could not 
be evaluated on same basis as other bids received, and deficiency clause, 
although drawn in general terms, not including ‘“‘damage”’ or “injury” 
caused by outside source, nor depriving contractor of protection of dis- 
putes clause, is valid clause that was properly included in invitation for 
procurement considered supply in nature, first-step providing for 
technical proposals not beyond “state of the art,”’ and second for produc- 
tion and installation of System, and rejection of nonresponsive bid was, 
therefore, required 
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CORREGIDOR-BATAAN MEMORIAL COMMISSION 


Additional funds 
Travel expenses 
Although functions of Corregidor-Bataan Memorial Commission and 

Veterans Administration are interwoven in carrying out act of Aug. 3, 

1953, as amended (36 U.S.C. 426), to establish World War II Memorial 

on Corregidor Island, Republic of Philippines, money for travel of staff 

members may not be made available to Commission from current no- 
year funds to Administration for construction of memorial, provided in 
act of June 28, 1965, also authorizing 1966 fiscal year funds to Com- 
mission for salary and expenses, two appropriations while involving 
same project are nevertheless separate and distinct and, therefore, 
fiscal year appropriation to Commission for necessary expenses may 
not be augmented to provide for travel of staff members by allocation of 
funds from related appropriation to Veterans Administration for con- 
struction of memorial 


COURTS 


Court of Claims 

Employees 

Leaves of absence 

Former employee of Court of Claims who transferred to Administra- 
tive Office of U.S. Courts to serve under judge who did not maintain 
leave system for his employees may be paid lump sum pursuant to act 
of Dec. 21, 1944, for annual leave standing to his credit at time of trans- 
fer, in view of fact that original judicial construction by Court of Claims 
in Sauer v. U.S., Ct. Cl. No. 180-64, decided Dec. 17, 1965, that 1936 
and 1951 leave statutes apply to employees of Court of Claims and that 
upon separation from position under court, employee is entitled to 
lump-sum payment for unexpired portion of his annual leave balance, 
does not have prospective application only, therefore, former employee 
transferring to position that is not covered by leave system is entitled 
to payment for annual leave standing to his credit at time of separation 
i ee I re I oso ii ons icunncen de Seneasasneeasee 
Criminal Justice Act of 1964 

Probational proceedings 

Proceedings to determine if probation should be revoked and sentence 
imposed is hearing to determine whether offender had forfeited privilege 
of conditional liberty provided by Federal Probation Act and proceedings 
are not extension of original criminal action entitling offender to legal 
representation as constitutional right; therefore, Criminal Justice Act of 
1964 (18 U.S.C. 3006A) providing for representation of defendants 
financially unable to obtain adequate defense does not apply to hearing 
for purpose of revoking probational privilege, and fact that order 
revoking probation is appealable final judgment does not entitle offender 
to counsel as matter of right under Sixth Amendment of Constitution of 
U.S. or under Rule 44 of Federal Rules of Criminal Procedure, appeal 
relating back to original judgment of conviction____._.-._.---------- 

Proceedings in the District of Columbia Court of General Sessions 

As defendants charged with felonies or misdemeanors under U.S. Code 
or District of Columbia Code can be at the option of the U.S. proceeded 
against in U.S. District Court for the District of Columbia or the U.S. 
Branch of District of Columbia Court of General Sessions, both courts 
having concurrent original jurisdiction over criminal cases which may 
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cOURTS—Continued 
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Criminal Justice Act of 1964—Continued 
Proceedings in the District of Columbia Court of General Sessions—Con. 
properly be heard in Court of General Sessions, except violations of police 
or municipal ordinances, Criminal Justice Act of 1964 (18 U.S.C. 3006A), 
providing for representation at all stages of persons charged with com- 
mission of Federal crimes, may be applied to proceedings in U.S. Branch 
of Court of General Sessions, and expenses of counsel and other related 
services paid from fund appropriated to Judiciary, even though tradi- 
tionally Court of General Sessions has not been considered part of 
Federal court system, rights conferred by act being directed to defendants 
not to courts nor lawyers, defendant’s entitlement to representation 
should not depend on choice of court, nor is federally supported Legal 
Aid program established for District of Columbia intended to substitute 
site cc i a saees ct dda aweewdwaGtwandenaedcbeesewse 
Decisions 
Oleson v. United States, Ct. Cl. 376-64, decided July 16, 1965. (See 
Military Personnel, record correction, legal conclusions) 
Judges 
Compensation 
Annuitant under Civil Service Retirement Act 
Annuitant under Civil Service Retirement Act, 5 U.S.C. 2251 note, 
upon appointment as U.S. district judge although not subject to dimu- 
nition of salary pursuant to sec. 1, Art. III, Constitution of U.S., never- 
theless may not receive payment of annuity while in regular active 
service as judge, and even though there is no statutory prohibition against 
concurrent payment of civilian retirement annuity and salary from 
Federal Govt., such payment would be inconsistent with basic policies 
regarding dual payment expressed in civilian retirement legislation and 
is without authority of law 
Judgments, decrees, etc. 
Against United States or Government corporations 
Holding erroneous 
Recovery from Army colonel of retired pay adjustment he received fo 
period barred by act of Oct. 9, 1940 (31 U.S.C. 71a), but allowed pur- 
suant to correction of military records under 10 U.S.C. 1552 to show 
officer, originally retired as captain for disability, was re-retired and 
credited with 30 years’ service for longevity pay purposes, facts already 
in record, may not be refunded, action by Army Board for Correction 
of Military Records having no legal significance, neither adding nor 
deleting from original record, but merely reciting existing facts in attempt 
to avoid application of 1940 act, and decision in Oleson v. U.S., Ct. 
Cl. 376-64, decided July 16, 1965, to effect that although facts of mili- 
tary record are not changed, record is corrected when Board incorporates 
administrative conclusions as to legal effect of facts, will no be followed 


until court in another similar case considers Correction Board has no 
authority to change law, only facts reflected in military record 
Estoppel by judgment rule 
Although determination of Court of Claims in No. 167—60, decided 


June 12, 1964 that Army captain had right to disability retirement 


from date of release from active duty as his waiver of retiring board 
hearing to hasten discharge in 1946 was ‘‘not enough to ripen a claim” 
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CcOURTS—Continued 

Judgments, decrees, etc.—Continued 

Estoppel by judgment rule—Continued 
did not confer on officer status on disability retired list to entitle him 
to disability retired pay following date of judgment, subsequent cor- 
rection of military records did confer disability status on officer under 
act of Apr. 3, 1939, records having been corrected to show he was pro- 
moted to grade of major on Sept, 15, 1946, date of release from active 
duty, and that he was relieved from active duty by reason of physical 
disability, and court not having considered fact of officer’s promotion, 
rule of estoppel by judgment is not applicable, and correction action 
giving rise to new claim, officer is entitled to receive difference between 
disability retired pay of captain and that of major for period covered 
by court decision and to retirement pay of major following date of 
judgment 
Jurors 

Fees 

Government employees in Federal courts 
Nonworkdays 

Civilian employee of Federal Govt. who for jury service performed 
in U.S. District Court on Nov. 11, 1964, Govt. holiday, received fee 
in addition to his regular pay for day, may retain both, no loss resulting 
to Govt. on account of jury service employee performed on holiday 
he was not required to report for duty to his Govt. position. 29 Comp. 
Gen. 391, overruled 
Suits against the United States 

Compromise offers 

Appropriation chargeable 

Compromise offer accepted under authority of 28 U.S.C. 2677 in 
settlement of suit brought against U.S. by prison inmate injured while 
performing an unauthorized task, settlement which does not designate 
source of funds to be used, should be paid from prison industries fund 
as an operation expense of Federal Prison Industries, Inc., rather than 
from current appropriation of Bureau of Prisons, right of recovery 
having been based on negligence on part of Federal Prison Industries— 
defined in 31 U.S.C. 846 as wholly owned corporation of U.S.—in its 
maintenance of corporation-owned saw 


DAMAGES 


Contracts. (See Contracts, damages) 
DAVIS-BACON ACT 

(See Contracts, labor stipulations, Davis-Bacon Act) 
DEBT COLLECTIONS 

Abandonment 


Small amounts, etc. 


Collection expense excessive 


Collection of claims not warranted when amounts collected are not 
commensurate with total costs of effecting collection, rules may be pre- 
scribed to disregard collection of amounts of $3 or less, and amounts in 
excess of $3 but less than $10, with stated exceptions, to authorize 


Agricultural Stabilization and Conservation Service to waive collection 


action of claims generated incident to purchases of processed commodi- 


ties under 7 U.S.C. 612c and 42 U.S.C. 1755, due to short delivery, loss 
or damage in transit, and deficiencies in commodities discovered after 





DEBT COLLECTIONS—Continued 
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Abandonment—Continued 
Small amounts, etc.—Continued 


Collection expense excessive—Continued 


delivery, and same authority may be extended to other agencies within 
Dept. of Agriculture, general increase in price and wage levels justifying 
increase in amounts of claims to be disregarded, and proposed instruc- 
tions satisfying intent of policy prescribed in GAO Manual For Guidance 
of Federal Agencies, Title 4, sec. 5040.30, regarding establishment of 
realistic points of diminishing returns for collection action by agency. 
Modifies 18 Comp. Gen. 838, and A-51623, B-3338, Mar. 26, 1941 


DELEGATION OF AUTHORITY 


Comptroller General to others 
Contract error corrections 
Mistake alleged after contract award to effect that time for completing 

contract failed to include time required for preparing and acquiring ap- 

proval of final engineering drawings—contract providing for liquidated 
damages—may not be corrected to provide additional time for perform- 
ance, contract officer having neither actual nor constructive notice of 
probability of error in bid, and unilateral mistake not entitling contractor 
to relief, and correction of mistake for other than price, even though an 
assessment of liquidated damages would decrease payment to contractor, 
is not within authority delegated to Federal agencies in sec. 1-2.406—4 of 

Federal Procurement Regs. to reform erroneous contract prices, whether 

a price reduction or increase results, in an amount not exceeding $1,000, 

and General Accounting Office having reserved all reformation matters 

not specifically granted, administrative officers of Government should 
continue to submit to Office mistakes other than erroneous contract 
prices for consideration, regardless of amount of liquidated damages 
resulting from failure to provide correction 


DEPARTMENTS AND ESTABLISHMENTS 


Heads 
Authority 
Granting of special leaves of absence with pay to Veterans Adminis- 

tration doctors so that they can voluntarily serve for periods of 60 to 

90 days in civilian provincial hospitals in South Viet Nam under People- 

to-People Health Foundation, which is funded in part by Agency for 

International Development, would entail use of appropriations for 

hospitalization and examination of persons not entitled to benefits 

under laws relating to veterans contrary to prohibition in 1966 fiscal 
year appropriations for Veterans Administration and, therefore, while 
authority of administrator to prescribe regulations for leave for doctors 
is broad, use of appropriations to pay salaries of doctors during such 
leaves of absence while serving in civilian hospitals in Viet Nam is not 

a le A clra dna i niin eae tae 

Program implementation 
Authority to change procedure 
Determination by Office of Emergency Planning to deny assistance 

provided under Pub. L. 81-875, as amended, for emergency repair and 

temporary replacement of elementary and secondary schools damaged 
or destroyed in major disaster to those school districts whose applica- 
tion for assistance prescribed by Pub. L. 89-313 for permanent facilities 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Program implementation—Continued 
Authority to change procedure—Continued 


was rejected because of sufficient means to effect recovery without 
Federal assistance would not be inconsistent with general criteria in 
Pub. L. 81-875, which requires, among other things, certification by 
Governor of any State of need for disaster assistance, even though such 
‘means test’? would be change in procedure, Office of Emergency 
Planning, under its delegated authority, having responsibility to deter- 
mine manner in which program to serve purposes of statute providing 
disaster relief assistance for temporary facilities can best be administered _ 

Retroactive application 

Program to promote exportation of tobacco by providing subsidy on 
kinds of tobacco eligible for price support on 1966 crop, and exported 
after publication in Federal Register of terms and conditions under 
which program will operate, may include tobacco exported in fulfillment 
of pre-existing sales contract, or tobacco already purchased and being 
held by exporter for future shipment, in order to avoid impairing 
effectiveness of program due to cancellation of tobacco purchased for 
export well in advance of shipment under trade practice permitting 
buyer to terminate, upon notice, for any reason and at any time prior to 
acceptance of tobacco, and Commodity Credit Corporation authorized 
to stabilize, support, and protect farm income and prices may provide 
subsidy on all tobacco exported after date program becomes operative 
upon certification benefit of payment has been passed on to foreign 
buyer in form of reduced price 
Services between 

Construction of buildings 

The John F. Kennedy Center Act, as amended, although imposing 
no limitations or restrictions on Board of Trustees in constructing 
Center, in creating bureau within Smithsonian Institution to solicit 
contributions and to construct Center for Institution, an “Executive 
agency” subject to Federal Property and Administrative Services Act of 
1949, requires GSA as agent to construct Center in accordance with 
1949 act, notwithstanding Board of Regents of Smithsonian, operating 
with trust funds, is exempt from statutes applicable to Govt. buildings, 
construction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
impracticable to obtain competition for construction of Center, con- 
tract may be negotiated under sec. 302(c)(10) of 1949 act and sec. 
1.3-210 of Fed. Procurement Regs. upon joint determination by Board 
of Trustees and Administration that use of formal advertising is neither 
feasible nor practicable 

DETAILS 

Overseas detail 

Benefits other than compensation 

Proposed regulation to grant employees on detail in Vietnam for period 
of 42 or more consecutive calendar days post differential retroactive to 
day of arrival for duty in foreign area is not inconsistent with restriction 
in regulations precluding payment of post differential for details, unless 
employees had served 42 days at one or more foreign areas, and, there- 
fore, issuance of regulation under sec. 231 of Overseas Differentials and 
Allowances Act, 5 U.S.C. 3038, is proper 
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DISCHARGES AND DISMISSALS 
Military personnel 
Other than honorable 
Changes, revocations, etc. 
Payment basis 
Although member of uniformed services upon correction of his military 
records pursuant to 10 U.S.C. 1552, which voided dishonorable discharge, 
did not claim arrears of pay and allowances due him for period covered 
by record correction that effected his retention in active duty status 
until issuance of certificate of honorable discharge, payment of auto- 
matically reinstated class Q allotment that had been discontinued upon 
dishonorable discharge of member from service, and which is due former 
wife of member and their children may be made to wife if prior to 
payment she executes certificate of acceptance for full allotment portion 
of claim thereby giving Govt. good acquittance 
DISCOUNTS 
Contract payments. (See Contracts, discounts) 
DISTRICT OF COLUMBIA 
Contracts 
Requirements contract propriety 
District of Columbia unsuccessful in drawing specifications, procuring, 
storing, and distributing low valued welfare items within framework of 
sec. 3709, R.S. (41 U.S.C. 5), use of “‘catalogue’’ requirements contract 
method of purchasing that limits bidding to firms able to supply full line 
of items included in one or more of categories listed in invitation for bids, 
in lieu of semiannual procurement method favoring small business— 
District is not subject to Small Business Act, 15 U.S.C. 631—is not 
restrictive of competition and is in best interests of District, eliminating 
excessive costs of open-market purchases, storage, and surplus inven- 
tories; however, before entering into any future “catalogue’’ require- 
ments contract, common basis for evaluating bids requires that specifi- 
cations list quality of catalogue items, and that method of evaluation 
consider catalogue prices and not discounts offered, taking into account 
that contract prices are subject to increase upon issuance of new cata- 


Courts. (See Courts, District of Columbia) 

DIVORCE 
(See Husband and Wife, divorce) 

EASEMENTS, RIGHTS OF WAY, ETC. 
Authority to acquire 

Claim filed in 1965 by former Indian school superintendent for refund 

of payment he made to clear his accounts of GAO Notice of Exception 
taken in 1933, predicated on rule that he did not have authority to 
furnish municipality with money for purchase of water pipeline right-of- 
way needed to supply water to school may not be paid, even though 
former employee partially satisfied requirements of exception—evidence 
of receipt of payment by parties granting right-of-way, together with 
evidence of transfer of right-of-way to Govt., and that good title vested 
in Govt.—claim submitted as doubtful claim for adjustment and settle- 
ment by GAO being subject to prohibition in act of Oct. 9, 1940, 31 
U.S.C. 71a, having been filed more than 10 years after it first accrued_. 249 
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ECONOMIC OPPORTUNITY PROGRAM 
Enrollees 
Social and recreational services 
Transportation of guests 
Transportation by chartered bus of female guests to provide social 
and recreational services to Job Corps enrollees is not within prohibition 
in 31 U.S.C. 551, restricting furnishing of transportation for purpose of 
holding conventions or other forms of assemblage or gathering, and 
payment for rental of bus may be authorized under sec. 105(a) of Eco- 
nomic Opportunity Act of 1964 (42 U.S.C. 2715(a)), trip for which 
transportation charges are claimed constituting that part of program 
contemplated by 1964 act, designed to enhance social, educational, and 
cultural development of Job Corpsmen 
ENLISTMENTS 
Constructive 
Discharged member of Naval Reserve who under orders issued ‘in 
belief he was still member rather than civilian proceeded from his home 
to place he was ordered to report for physical examination to determine 
fitness for active duty, at which place he immediately reenlisted in 
service and was transferred to permanent duty station, is entitled to 
active duty pay and allowances for travel time to point of reenlistment, 
including travel allowances and transportation for dependents, member 
having constructively entered upon military duty in de jure status on 
day he departed from his home to comply with his orders 
EQUIPMENT 
Automatic data processing systems 
Lease-purchase agreements 
Acquisition of equipment 
Proposed arrangement under which General Services Admin. would 
purchase leased punched-card and automatic data processing equipment, 
through third-party leasing firm as agent using third-party funds, 
transfer title to leasing firm and lease back equipment at reduced rates 
and at overall savings to Govt. may be regarded as single transaction 
accomplished as lease method of procurement rather than as actual 
procurement vesting title to equipment in Govt. and, therefore, since 
equipment is not Govt. property, surplus property disposal requirements 
in Federal Property and Administrative Services Act of 1949, 40 U.S.C. 
471, would not preclude proposed procedure 
Government-owned 
Compatibility of new to existing equipment 
Under invitation for expansion of existing coaxial switching system 
providing that new equipment ‘‘shall be compatible with Govt-owned 
equipment presently installed in plant,’”’ low bid offering, new product 
thereby reducing costs to Govt. may be considered, as ‘‘compatible”’ 
requirement is not as limiting as ‘‘brand name or equal’ provision that 
narrows competition to products ‘‘equivalent’”’ to specified brand, nor 
does it mean new equipment must be interchangeable with installed 
equipment, but means only that expanded system function as complete 
unit, without one portion of system adversely affecting performance of 
any other portion; therefore, upon determination that product offered 
conforms technically to specifications and that engineering experience 
and production capability essential to performance of contract have 
been met, award may be made to low bidder 
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EQUIPMENT—Continued 
Replacement 

Trade-in-allowances 

Bid that failed to comply with invitation requirements to include 
trade-in-allowance for old equipment being replaced by new equipment 
to be purchased, or to submit cash bid, independent of trade-in-offer, 
on used equipment, where acceptance of guaranteed price made after bid 
opening for used equipment if placed on sale would make bid lowest 
received, was properly rejected, no cash bid having been received, use 
of trade-in-method for disposal of used property, pursuant to regula- 
tions issued under sec. 201(c) of Federal Property and Administrative 
Services Act of 1949, obtains greater net return, and on basis of guarantee 
of fixed amount upon sale of equipment, bid may not be reevaluated 
after bid opening, guarantee constituting offer tendered after bid opening, 
acceptance in effect would permit submission of second bid after dis- 
closure of all bid prices contrary to well-established principles governing 
bid procedures. -_--_---- ae ant AA Relea erences a<+ssneeeennte 

FAMILY ALLOWANCES 
Dependents 

Alien excluded from member’s station, etc. 

Navy member electing to serve on “all others” tour of duty thereby 
waiving dependent travel and shipment of household goods to overseas 
station under permanent change-of-station orders, upon transfer from 
one vessel to another, both vessels located in Hawaii, is not entitled to 
Family Separation Allowance provided by 37 U.S.C. 427(b)(1) for mem- 
bers assigned to restricted station, even though qualifying pursuant to 
departmental regulation notwithstanding his mother, for whom he pro- 
vides class ‘‘D” allotment, is Philippine national excluded under immi- 
gration laws from Hawaii, in view of fact that member not sharing 
common household with mother—condition for entitlement under sec. 
427(b)(1) or (b)(2)—does not satisfy rationale of sec. 427(b) to effect 
that allowance is intended to reimburse member of uniformed services 
for additional household expenses that arise from ‘‘enforced separation” - 
Separation 

Type 2 

Common residence 

Enlisted member of uniformed services who by means of allotment of 
pay on behalf of his dependent mother which enables her to maintain 
home that he sometimes shares is not considered to be maintaining home 
as his residence for entitlement to type 2 family separation allowance 
provided under 37 U.S.C. 427(b) 

Ship duty 
Reassignments 

Enforced absence of member of uniformed services assigned to duty 
aboard ship entitling him to family separation allowance provided under 
37 U.S.C. 427(b)(2) is not affected by reassignment from one vessel to 
another, and detachment not interrupting member’s status of ‘‘on duty 
on board a ship” he is entitled to payment of family separation allowance 
for absence of continuous period of more than 30 days absent legislative 
intent to require member to count duty on board one ship only, or that 
consecutive assignments to duty on board two or more ships may not 
be combined in determining entitlement to family separation allowance. 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Reassignments—Continued 
Member of uniformed services on duty on board ship away from its 
home port for continuous period of more than 30 days entitling him to 
family separation allowance prescribed by 37 U.S.C. 427(b)(2), who is 
reassigned to ship that had also been away from home port for continuous 
period of more than 30 days but returns to home port in 10 days after 
reassignment, first ship remaining away from its home port, is entitled to 
family separation allowance for 10 days. of duty upon reassignment, 
status of ‘“‘on duty on board a ship,” requirement of sec. 427(b) (2), not 
having been interrupted, and member's entitlement to family separation 
allowance would also be unaffected if ship from which he was detached 
had returned to its home port day after his detachment 
When member of uniformed services is reassigned from ship that had 
been away from its home port for continuous period of only 10 days and 
both ships remain away from home port for continuous periods of more 
than 30 days, member may count 10-day period he was on duty aboard 
ship from which detached in determining eligibility to family separation 
allowance prescribed by 37 U.S.C. 427(b) (2) to compensate member for 
added expenses incurred at place where his dependents reside during his 
absence, an enforced separation that ir not affected by reassignment of 
member from one vessel to another 
Some dependents at other place 
Fact that members of family of officer of uniformed services who is 
assigned to restricted overseas area are separated, his wife and son 
traveling at personal expense to restricted area, and remaining there for 
period exceeding 3 months regarded as maximum period for temporary 
visits, and his two daughters who were attending school remaining in 
family household maintained in U.S. by officer, does not deprive him for 
period wife and son resided at or near his permanent overseas duty station 
of entitlement to payment of family separation allowance under 37 U.S.C. 
427(b) (1) on account of daughters who, not entitled to Govt. transporta- 
tion to overseas duty station, continued to reside in family household _- 
Temporary duty 
Missing status 
Member of uniformed services on temporary duty assignment who is 
missing prior to completing 30-day qualifying period prescribed by 37 
U.S.C. 427(b) (3) for entitlement to payment of monthly family separa- 
tion allowance, Type II, may nevertheless have allowance credited to 
his pay account for period he is officially determined to be in missing 
status on basis that family separation allowance is additional quarters 
allowance—allowance authorized for continuation in sec. 2 of Missing 
Persons Act—and that qualifying period for entitlement to family 
separation allowance was completed after member entered into missing 
status, and while temporary duty status of member appears to have been 
terminated by missing status, separation from family is nonetheless 
enforced separation resulting from military requirements, and member 
qualifying for family separation allowance, Type II, continuation of 
allowance is required by Missing Persons Act, unless change in status of 
dependents terminates entitlement 
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FEDERAL AVIATION AGENCY 
Airport development 
Land acquisition by grantee 
Under sec. 4 of Federal Airport Act authorizing grant agreements to 
establish nationwide system of public airports, U.S. to pay 50 percent of 
allowable costs, total cost of land acquisition by local public agency 
under contract negotiated with neighboring city that provided for street 
closings, easement conveyances, and utility line relocations is allowable 
project cost, notwithstanding that under State law area of closed streets 
reverts to grantee as abutting property owner, contract arrangement 
being more advantageous to Govt. than alternative condemnation pro- 
ceedings that could give rise to litigation and delay, with ensuing costs 
that would be jn excess of contract price paid for area of closed streets; 
therefore, one-half cost of property acquired that includes area of closed 
streets may be reimbursed to grantee as necessary and reasonable cost 
incurred in accomplishing airport development contemplated by act_-_-- 
FEDERAL GRANTS, ETC. 
To States. (See States, Federal aid, grants, etc.) 
FEDERAL HOME LOAN BANK 
Savings and loan industry study 
Appropriation limitations 
Provision under heading ‘‘Federal Home Loan Bank Board’’ in Sec- 
ond Supplemental Appropriation Act, 1966, providing that $13,155,000 
made available in Independent Offices Appropriation Act, 1966, for 
nonadministrative expenses of supervising and examining Federal and 
State chartered banks during fiscal year 1966 shall include nonadminis- 
trative expenses not to exceed $500,000 to conduct special studies of 
any time duration but not beyond Dec. 31, 1968 of savings and loan 
industry had effect of making $500,000 for special studies available 
for obligation after 1966, subject to Dec. 31, 1968 time limitation, out 
of $13,155,000 appropriated to Board for fiscal year 1966 nonadminis- 
trative expenses, expenditures for special studies to be limited to amount 
provided, and dollar limitation under Independent Offices Appropriation 
Act, 1966, to be applicable to study provision 
FEDERAL PRISON INDUSTRIES, INC. 
(See Prison and Prisoners) 
FEDERAL PROCUREMENT REGULATIONS 
Compliance 
Exemptions 
High bid on surplus apartments offered for sale pursuant to sec. 604(g), 
National Housing Act of 1934, as amended, 12 U.S.C. 1739(g), which 
delayed in mails through no fault of bidder and delivered after bid open- 
ing was rejected for not having been sent by certified or registered mail 
pursuant to sec. 1-2.303, Federal Procurement Regs., may be considered 
for award, invitation for bids having failed to inform bidders of certified 
or registered mail requirement, and although Federal Housing Admin. 
usually complies with regulations implementing Federal Property and 
Administrative Services Act, unless compliance would impair or affect 
specific programs, appropriate regulation (Federal Property Manage- 
ment) prescribing no procedure for handling late bids in the disposal 
of real property, and absent regulation requiring compliance with 
competitive bidding, invitation for bids for sale of surplus real property 
should inform prospective bidders that bids will be rejected unless 
sent by certified or registered mail 
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FEES 

Jury. (See Courts, jurors, fees) 
Parking 

Disposition 

Use of parking fees Veterans Admin. charges employees and visitors 
at hospitals to defray costs of operating and maintaining parking facili- 
ties, any balance to go into hospital fund, is not in accord with 38 U.S.C. 
5004, authorizing construction and maintenance of garages on Veterans 
Admin. hospital reservations, and deposit of money received from use 
of garages as miscellaneous receipts, but not authorizing use of income 
to defray costs, and as no distinction between garage and parking facili- 
ty as to disposition of fees collected is warranted, income from parking 
facilities is for deposit as miscellaneous receipts, and 31 U.S.C. 484 
providing that gross amounts of money received from any source must 
be deposited, without deduction, into general fund of Treasury, parking 
fees received by Veterans Admin. may not be used, absent specific 
statutory authority for use of income 
Physicians 

Status of employment 

Retired Regular Army officer placed on roster of fee basis physicians 
to examine Armed Forces personnel at fee of $7 for each examination, 
payment limited to $50 in 1 day regardless of number of examinations 
made, does not occupy “‘civilian’’ office within purview of 5 U.S.C. 
3101(3), and his retired pay.is not subject to reduction pursuant to 
sec. 3102(a) after first 30-day period for which he receives fees, physicians 
paid on fee basis serving under contract and not by appointment to 
civilian office or position, and fact that by contractual arrangement 
limitation is placed upon total fees any physician may receive for 
services on any day when more than seven applicants are examined 
does not change contractual relationship to that of employer-employee - - 
Services to public 

Collection and disposition 

Amount of charges collected from licensees and others benefiting 
from headwater improvements and reservoirs constructed by U.S. under 
sec. 10(f) of Federal Power Act, approved Aug. 26, 1935, and deposited 
as miscellaneous receipts in ‘‘2461 Licensee Benefit Charges,” for credit 
under sec. 17(a) to special fund appropriation account ‘“96X5125 Main- 
tenance and Operation of Dams and Other Improvements of Navigable 
Waters,” for expenditure at direction of Secretary of Army without 
appropriation by Congress, may be allocated to Bur. of Reclamation, 
as well as to Corps of Engineers, Bureau participating in construction 
projects, and act of May 9, 1938 authorizing credit to ‘Reclamation 
Fund” of moneys received in connection with Bureau projects supersed- 
ing conflicting provisions in 1935 act, Bureau’s share however subject 
to annual appropriation, and adjustment of deposits in ‘‘2461’’ may be 
effected pursuant to GAO Policy and Procedures Manual for Guidance 
of Fed. Agencies, Title 7, sec. 4420 
Witnesses 

Hearings v. investigation proceedings 

Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony 
at proceedings to enable Internal Revenue Service to determine tax 
liability of taxpayer may not be paid fees and travel expenses authorized 
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FEES—Continued 
Witnesses—Continued 
Hearings v. investigation proceedings—Continued 

by 5 U.S.C. 95a—Administrative Expenses Act of 1946—for witnesses 
subpoened to appear at departmental hearings, sec. 7602 investigation 
not constituting hearing within meaning of 5 U.S.C. 95a, notwithstand- 
ing two district court cases to contrary, and sec. 7602 proceedings, 
informal and private and having no parties, but designed to obtain 
information to enable IRS to reach conclusions concerning taxpayer’s 
liability that he is free to contest, not meeting criteria of hearing, which 
involves parties, tries issues of law and of fact, and takes action that 
may materially affect rights of parties, absent further judicial precedent, 
5 U.S.C. 95a may not be relied upon as authority for payment of mileage 
and witness fees to persons summoned for testimony pursuant to 26 


Loan programs 
Suspension or termination 
Propriety 
Reservation in program and project loan agreements for suspension 
or termination of assistance to foreign country and for diversion of 
title to goods in transit from borrowing country to Agency for Inter- 
national Development, Agency to assume cost of diversion and to 
indemnify suppliers or carriers, is within contemplation of Foreign 
Assistance Act of 1961, and is an appropriate means for assuring com- 
pliance with purposes of act, and expenses of any diversion that are 
of general administrative nature should be charged to administrative 
expense limitations, leaving for charge to loan accounts expenses that 
have direct connection with execution of diversion, and when maximum 
contingent liability incident to indemnification agreements and charge- 
able to loan accounts is subject to reasonable determination the pro- 
hibition against establishing indeterminate amounts is overcome, and 
any reserve or obligation established to assure availability of funds 
for indemnification liability should be sufficient to avoid violation of 
antideficiency act 
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 
Post differentials 
Detailed employees 
Retroactive approval 
Proposed regulation to grant employees on detail in Vietnam for 
period of 42 or more consecutive calendar days post differential retro- 
active to day of arrival for duty in foreign area is not inconsistent with 
restriction in regulations precluding payment of post differential for 
details, unless employees had served 42 days at one or more foreign 
areas, and, therefore, issuance of regulation under sec. 231 of Overseas 
Differentials and Allowances Act, 5 U.S.C. 3038, is proper__---..------ 
FOREIGN SERVICE 
Retirement 
Annuity elections for dependents 
Divorce 
Foreign Service officer who at time of retirement elects reduced annuity 
with survivor benefits under sec. 821(b), Foreign Service Act of 1946 
(22 U.S.C. 1076(b)), upon termination of his marriage by absolute 
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FOREIGN SERVICE—Continued 
Retirement—Continued 
Annuity elections for dependents—Continued 
Divorce—Continued 
divorce is not entitled to restoration of full annuity, annuity election 
made under sec. 821(b) being irrevocable, neither divorce nor death of 
spouse entitles participant to payment of full amount of annuity, and 
should officer predecease his former spouse, she no longer “surviving 
wife’ prescribed in sec. 821(b) is not eligible to receive survivor’s an- 
nuity; however, should annuitant remarry wife to whom he was married 
on date of his retirement, upon his death wife by virtue of remarriage 
is “surviving wife’ of deceased annuitant and her right to receive 
survivor’s annuity is not defeated by reason of divorce 
Timber sales. (See Timber Sales) 
FRAUD 
False claims 
Forfeiture 
Rule 
Claims under guard service contracts terminated due to submission 
by contractor of false or fictitious medical certificates for propective 
employees are not subject to Forfeiture Act, 28 U.S.C. 2514, guard service 
having been satisfactorily performed by physically capable employees, 
Govt. received direct benefit and sustained no monetary loss, and absent 
showing of fraud to obtain payment, contractor may be paid for services 
rendered; however, in view of pending appeal from legality of contract 
termination because of improper certificates, release should be secured 
from contractor before payment is made 
FUNDS 
Federal aid, grants, etc., to States. (See States, Federal aid, grants, etc.) 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Trust 
General Post Fund 
Reserve level for payment of claims 
Receipts derived from estates of veterans who die while being fur- 
nished care or treatment by Veterans Administration and leave no 
survivors, next of kin, or heirs, and which pursuant to 38 U.S.C. 5220(a) 
vest as trust for use and benefit of General Post Fund, subject under 
sec. 5226 to claim within 5 years after death of veteran, and authorized 
under sec. 5228 to be invested in Treasury bonds, need not be reserved 
in aggregate, and Administrator of Veterans Affairs, under broad dis- 
cretionary authority prescribed in sec. 5223 to make disbursements 
from General Post Fund for benefit of veterans receiving care or treat- 
ment, may maintain funded reserve at level related to realistic need 
for payment of sec. 5226 claims, thereby making substantial amount of 
funds available for benefit of hospitalized or domiciled veterans 
Working-capital 
Public utility long term service contracts 
Where individual invitations are issued for coal, gas and oil fuels, 
fact that proposed procurement of coal for delivery over 5-year period 
in quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
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FUNDS—Continued 
Working-capital—Continued 


Public utility long term service contracts—Continued 
Dept. of Defense Dir. No. 7420.1, does not render bid evaluations 


defective or improper as not affording equality of competition with bids 
solicited under other fuel invitations, even though had stock fund 
financing been authorized and contract awarded, subjecting contract to 
stock fund procedures would not disturb its legal effectiveness, invita- 


tions requesting bids on mutually exclusive alternates and evaluation 


of one alternate against other not violating competitive advertising 
statute, bidders under each invitation having been fully apprised of 
evaluation factors to be used and of results that might be obtained _--_- 
GENERAL ACCOUNTING OFFICE 
Decisions 
Advance 
Requirement 
Doubtful questions 
Fact that judicial decision is rendered on merits of case does not 
always establish proper legal basis for payment of retired or disability 
retirement pay beyond period covered by judgment; therefore, ac- 
counting and disbursing officers should avail themselves of authority 
in 31 U.S.C. 74 to present doubtful situations of this nature to Comp- 
troller General for advance decision in order to protect interests of U.S. 
as well as rights of individuals involved 
Effect on payments prior to decision 
Prospective effect 
Regulations authorizing nontemporary storage of household effects 
of members of uniformed services ordered to temporary duty for periods 
in excess of six months when such nontemporary storage is not in con- 
nection with any permanent change of station or predicated on par- 
ticular Govt. need or assignment or vacation of quarters are regulations 
without legal effect and, therefore, payments made for such nontemporary 
storage in addition to per diem and other travel and transportation 
allowances for temporary duty are not proper, and any storage charges 
incurred subsequent to 60 days after date of this decision (Feb. 15, 
1966) may not be paid 
Delegation of authority. (See Delegation of Authority) 
Jurisdiction 
Contracts 
Disputes 
Determination of Army Board of Contract Appeals to uphold termi- 
nation for default of fixed-price negotiated supply contract for failure to 
meet highly sophisticated specifications of capabilities not previously 
achieved—situation that is exception to rule that Govt. must stand 
behind its specifications—having been based on substantive evidence that 
supports record as whole, GAO is required to uphold decision of Board, 
evidence amply supporting conclusion contract was not awarded as 
“best efforts” contract nor was it in nature of research and development 
contract, and Board not having acted arbitrarily or capriciously, con- 
tractor assumed risk of inability to perform, that is that expenditure 
of time, effort, and money would not be reimbursable; therefore, cir- 
cumstances providing no excuse for default, Board’s decision must be 
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GENERAL SERVICES ADMINISTRATION 
Services for other agencies, etc. 
Construction 


John F, Kennedy Center for the Performing Arts 
The John F. Kennedy Center Act, as amended, although imposing 


no limitations or restrictions on Board of Trustees in constructing 
Center, in creating bureau within Smithsonian Institution to solicit 
co..tributions and to construct Center for Institution, an “Executive 
agency” subject to Federal Property and Administrative Services Act 
of 1949, requires GSA as agent to construct Center in accordance with 
1949 act, notwithstanding Board of Regents of Smithsonian, operating 
with trust funds, is exempt from statutes applicable to Govt. buildings, 
construction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
impracticable to obtain competition for construction of Center, contract 
may be negotiated under sec. 302(c)(10) of 1949 act and sec. 1.3-210 of 
Fed. Procurement Regs. upon joint determination by Board of Trustees 
and Administration that use of formal advertising is neither feasible 
nor practicable 


GRATUITIES 


Mustering-out pay 

Time for filing claims 

Claim ‘of officer of uniformed services honorably discharged as en- 
listed man from Air Force to enlist in Regular Army prior to July 16, 
1952, who failed to file application for mustering-out pay prior to pre- 
scribed deadline, midnight July 16, 1959, may not be considered either 
on basis of Pub. L. 89-50, approved June 24, 1965 (38 U.S.C. 2104), 


authorizing officers integrated into Regular component of armed force 
after June 26, 1950, and before July 16, 1952, who failed to make appli- 
cation for mustering-out pay before statutory deadline to file for such 
pay before Jan. 31, 1966, or on basis of Dowling v. U.S., 156 Ct. Cl. 
282 (1962), holding reservists serving on active duty in temporary officer 
(without component) status are entitled to mustering-out pay incident 
to appointment in Regular component, and officer having been dis- 
charged from Air Force in enlisted status on Jan. 9, 1952, neither Pub. 
L. 89-50 nor Dowling case, applicable to officers, overcomes his failure 
to timely claim mustering-out pay...............-...------------.- 
Reenlistment bonus 

Critical military skills 

Conditions to qualify for continued entitlement 

Entitlement to payment of “equal yearly installment,” or in meri- 
torious cases payment in fewer installments, of additional variable 
reenlistment bonus authorized in 37 U.S.C. 308(g) for first-term enlisted 
personnel of uniformed services having critical military skill vesting 
at time of reenlistment, Secretary of Defense, or Secretary of Treasury 
when Coast Guard is not operating as service in Navy, may not diminish 
amount of variable enlistment bonus authorized to be paid to member 
or curtail subsequent payment or payments of any portion of bonus due 
him by promulgating regulations to impose condition that member must 
continue to qualify, by tests or otherwise, in his critical skill, and satis- 
factorily perform his duties in specialty for which variable reenlistment 
bonus was authorized for continued entitlement to bonus 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Critical military skills—Continued 
Conditions to qualify for initial entitlement 
Variable reenlistment bonus provided by 37 U.S.C. 308(g) for members 
of uniformed services designated as having critical military skill and who 
are entitled to bonus under sec. 308(a) upon first reenlistment is payable 
to Regular Army sergeant who prior to reenlisting for 6-year term served 
3-year term for which he did not receive reenlistment bonus because he 
was out of service for more than 3 months interval prescribed under 
subsec. (a), the 6-year reenlistment constituting first reenlistment within 
meaning of subsec. (g), the 3-year term of service for which member 
did not receive reenlistment bonus not counting in determining 6-year 
term is first reenlistment, and member designated as having critical 
military skill and entitled to first reenlistment bonus meets requirements 
of 37 U.S.C. 308(g) for eligibility to variable reenlistment bonus 
Death of member 
Additional variable reenlistment bonus entitlement authorized in 
37 U.S.C. 308(g), added by act of Aug. 21, 1965, for first-term enlisted 
personnel of uniformed services designated as having critical military 
skill, payable in equal yearly increments, vests in member upon comple- 
tion of reenlistment procedure, and in event of member’s death prior 
to receiving full amount of bonus payable to him, unpaid balance is for 
inclusion in settlement of decedent’s final military pay account in manner 
SIE RN PAP I Rls es i ek icc erci i cceccccccinceas 
Failure to complete enlistment 
When enlisted member of uniformed services does not complete term 
of enlistment for which he received variable reenlistment bonus provided 
in 37 U.S.C. 308(g) for members having critical military skill under con- 
ditions that do not require recoupment of bonus, right to variable bonus 
having vested at time of reenlistment, member is entitled to retain 
bonus installments paid, and in absence of regulation providing for 
lump-sum payment of installments due upon termination from service, 
balance due continues to be payable on installment basis; however, 
if discharged from service under circumstances requiring recoupment of 
any part of basic reenlistment bonus payable under section 308(a), 
member is not entitled to unpaid installments of variable reenlistment 
bonus, and recoupment provisions of sec. 308(e), having equal appli- 
cation to sec. 308(g), he is subject to recoupment of variable bonus 
paid to him prior to separation on percentage basis prescribed in sec. 


Payment computation 

Maximum limitation of $2,000 prescribed in 37 U.S.C. 308(c) on 
amount payable as first reenlistment bonus under sec. 308(a) to members 
of uniformed services is factor for consideration in computing variable 
reenlistment bonus authorized by sec. 308(g) for members determined 
to have critical military skill, additional bonus based on amount of 
first reenlistment bonus as well as multiple established for degree of 
criticality of shortage of member’s military skill, restriction on amount 
that may be established for first reenlistment bonus applies in deter- 
mining amount payable as variable reenlistment bonus--------------- 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Extension of enlistment 
More than one 
Marine Corps corporal who under authority of 10 U.S.C. 5539 twice 
voluntarily extended 4-year enlistment, 9-month extension, immediately 
followed by reextension for 2 years, is entitled pursuant to 37 U.S.C. 
308(a) to reenlistment bonus computed on basis of 2 and % years mul- 
tiplier factor, short-term, 9-month extension, although creating no 
entitlement to reenlistment bonus, being, in accordance with administra- 
tive regulation, in best interest of Corps, it may be added to 2-year 
enlistment reextension to form ‘one continuous extension” prescribed 
by 37 U.S.C. 906(b); therefore, short-term enlistment not precluded 
from consideration in determining multiplier factor for use in computing 
reenlistment bonus, member having been paid for 2-year extension is 
entitled to additional amount of reenlistment bonus on basis of ‘‘one 
continuous extension,”’ totaling 2 years and 9 months, of his initial 
enlistment 
Recoupment for failure to complete enlistment 
Recall to active duty 
Amount refunded or recouped from Navy member transferred to 
Fleet Reserve ‘and released from active duty for unearned portion of 
reenlistment bonus pursuant to 37 U.S.C. 308(e), may not be repaid 
to member upon subsequent recall to active duty with his consent, 
enlisted status of member based on reenlistment having terminated 
upon transfer to Fleet Reserve, his recall upon volunteering to serve 
on active duty was not in consequence of, nor part of period of reenlist- 
ment for which he had received bonus and, accordingly, serving as en- 
listed member of Fleet Reserve he is not entitled to repayment of 
amount recouped from him 
Six months’ death 
Conflicting claims 
Mother v. stepchildren 
Death gratuity claimed by mother of deceased member of Air Force, 
designated as beneficiary in event no spouse or child survived, on behalf 
of three stepchildren, members of decedent’s household at time of their 
mother’s death, shortly before that of member, who traveled as his 
dependents to home of their maternal grandmother, located close to 
permanent duty station to which member had been reassigned for 
humanitarian reasons, is payable in equal shares to stepchildren upon 
proof of guardian relationship by persons claiming for them, airman’s 
status as “householder’’—one who as head of household gives life, sup- 
port, and guidance to family unit—not having terminated upon death 
of his wife, as evidenced by his endeavor to maintain household for chil- 
dren with their grandmother near his new duty station, and stepchildren 
considered members of decedent’s household at time of his death meet 
qualification in 10 U.S.C. 1477(b)(3) and are entitled to death gratuity 
prescribed in 10 U.S.C. 1475 
Inactive duty training 
Death while traveling to duty station 
Early arrival, departure, and return 
Member of U.S. Army Reserve who was struck and killed by auto- 
mobile before reporting for inactive duty training but subsequent to 
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GRATUITIES—Continued 

Six months’ death—Continued 

Inactive duty training—Continued 

Death while traveling to duty station—Continued 
Early arrival, departure, and return—Continued 
arriving at Reserve Center, with knowledge and consent of commanding 
officer to prepare for drill class he was to instruct, leaving to cross 
street to dairy bar, was in status that entitles his eligible survivor to 
death gratuity payment prescribed by 10 U.S.C. 1475(a)(3) when 
member dies from injuries received ‘‘while traveling directly’ to inactive 
duty training, member having completed travel to inactive duty training 
station at Reserve Center earlier than was necessary to report for 
scheduled duties was free to go to dairy bar across street from Center; 
therefore, it cannot be concluded as matter of law that he was not 
“traveling directly” to inactive duty training station within meaning 
of sec. 1475(a)(3) when he recrossed street to return to Center 
HAWAII 

Employees 

Local travel 

Government v. privately owned automobiles 

Civilian and military personnel employed by district office of U.S. 
Army Audit Agency attached to U.S. Army, Hawaii, for administrative 
and logistical support, may not be reimbursed cost of using privately 
owned automobile for local travel incident to official business, Hawaii 
Army Commander having issued regulations prescribing use of Govt. 
transportation for official business, and although Commander does 
not have authority to make decisions affecting management of Audit 
Agency employees, requirement for use of Govt. transportation in 
performance of official duties not directly affecting employee manage- 
ment, any decision by district manager of Agency concerning local 
travel is within purview of regulation, and Govt. transportation being 
available, employees may not be reimbursed cost of operating privately 
owned automobiles on official business 
Travel expenses 

Residence determination 

Hawaii resident appointed for duty in U.S. who reported at own 
expense to New York City for indoctrination and training, and who 
following tour of duty in El Paso, Tex., was transferred at his request 
to Honolulu, Hawaii, may not have El Paso considered “actual resi- 
dence” under sec. 7, Administrative Expenses Act of 1946 (5 U.S.C. 
73b-3), to entitle him to expenses of round trip travel for leave purposes 
prior to serving another tour of duty under new agreement, employee 
having been born, raised, educated and married in Honolulu, leaving 
only to accept Govt. employment and returning as soon as permitted 
under agency policy, evidences Honolulu and not El Paso is “actual 
residence” for purpose of 5 U.S.C. 73b-3 and, therefore, employee may 
not be allowed travel to El Paso at Govt. expense for leave purposes 
incident to his Hawaii assignment 
Annual leave charge. (See Leaves of Absence, holidays) 
Christmas 

1965 

When Christmas holiday occurs on Saturday, annual rate regular 

postal distribution clerk in PFS—4, scheduled for duty Monday through 
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HAWAII—Continued 
Christmas—Continued 
1965—Continued 
Friday, who works 8 hours on’ Friday, Dec. 24, 1965, is entitled to 
“Christmas Day’ extra compensation for work performed on Friday 
that is provided by 39 U.S.C. 3573(c)(3)(A)—150 per centum of basic 
rate of compensation—due to fact that holiday falling on Saturday, 
under 5 U.S.C. 87c preceding Friday is considered legal public holiday, 
and should employee after having completed 40-hour workweek also 
work on Saturday, Christmas Day, he would only be entitled to overtime 
compensation for that day, neither 5 U.S.C. 87c nor any other statute 
authorizing 2 days of holiday pay for same holiday, or purporting to 
create additional holiday for employees in field service__._._--__--_- 
Substitute postal distribution clerk PFS-4 whose 8 hours service on 
Christmas Day, Saturday, Dec. 25, is in excess of 40 hours is entitled to 
premium pay provided by 39 U.S.C. 3573(c)(3)(B) computed at rate of 
50 per centum of his hourly rate of compensation to be determined by 
using 2016 as divisor of annual rate in accordance with 39 U.S.C. 3541 
(d)(2), and should employee work more than 40 hours, including time 
worked Christmas Day, during service week beginning Saturday, Dec. 25, 
he would be entitled to overtime compensation under sec. 3573(b) 
for all hours worked in excess of 40, at rate of 150 per centum of his 
hourly rate of basic compensation, computed by dividing his scheduled 
annual rate by 2080 
Compensation. (See Compensation, holidays) 
HUSBAND AND WIFE 
Divorce 
Annuity elections for dependents 
Foreign Service personnel. (See Foreign Service, retirement, 
annuity elections for dependents, divorce) 
Validity 
Foreign 
Member of uniformed services who was remarried after grant of 
ex parte divorce to wife, who although signing local municipal register 
of residents and appearing in court had not otherwise established 
residence or domicile, and where member served with papers and sum- 
mons in New York, N.Y., failed to appear or file answer, is not entitled 
to basic allowance for quarters on account of dependent wife, foreign 
court lacking jurisdiction of subject matter of divorce in absence of 
actual residence or domicile of at least one of parties to divorce, validity 
of ex parte divorce is too doubtful to warrant payment of allowance 
claimed incident to remarriage of member, notwithstanding N.Y. Court 
of Appeals recognized bilateral Mexican divorce in Rosenstiel v. Rosen- 
stiel, and lacking indication similar recognition would be extended to 
unilateral or ex parte divorce, service of process upon member is not 
regarded as equivalent to actual appearance in foreign court 
INSURANCE 
Personal automobile liability 
Operators of Government vehicles 
Appropriation availability 
Expense of commercial liability coverage to civilian employees who 
as “high mileage drivers” are assigned Govt. vehicles for official use, 
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INSURANCE—Continued 
Personal automobile liability—Continued 
Operators of Government vehicles—Continued 
Appropriation availability—Continued 
driving vehicles home under authority of 5 U.S.C. 78(c)(2) at close of 
workday in order to start out next morning directly from home, may 
not be reimbursed from appropriated funds, personal liability occurring 
outside scope of employment, and 1961 amendment to Federal Tort 
Claims Act, 28 U.S.C. 2679, relieving employees of personal liability 
in operation of Govt. vehicles by making remedy against U.S. exclusive 
remedy of complainant, having restricted relief to accidents occurring 
within scope of employment and having rejected proposal to authorize 
procurement of personal liability insurance for employees whose Official 
duties require operation of Govt. motor vehicle, in absence of specific 
legislative authority, appropriated funds are not available for purchase 
of insurance___- 
INTEREST 
General rule 
Foreign claimants 
Rule that interest on claims against U.S. may not be paid in absence 
of contract or statute providing payment of interest is applicable to 
claims arising in foreign countries as well as to claims arising in U.S. 
and, therefore, interest on claim for unpaid rent for premises in West 
Germany may not be allowed________--___---_---- 
JOHN F. KENNEDY CENTER FOR THE PERFORMING ARTS 
Building construction 
Applicability of Federal procurement laws 
The John F. Kennedy Center Act, as amended, although imposing 
no limitations or restrictions on Board of Trustees in constructing 
Center, in creating bureau within Smithsonian Institution to solicit 
contributions and to construct Center for Institution, an “Executive 
agency”? subject to Federal Property and Administrative Services Act 
of 1949, requires GSA as agent to construct Center in accordance with 
1949 act, notwithstanding Board of Regents of Smithsonian, operating 
with trust funds, is exempt from statutes applicable to Govt. buildings, 
construction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
impracticable to obtain competition for construction of Center, contract 
may be negotiated under sec. 302(c)(10) of 1949 act and sec. 1.3-210 
of Fed. Procurement Regs. upon joint determination by Board of 
Trustees and Administration that use of formal advertising is neither 
feasible nor practicable__- - - - 
LEASE-PURCHASE PROGRAM 
Property transfers from General Services Administration 
Property declared excess by Dept. of Navy without qualification or 
restriction and needed by Post Office Dept. for lease-purchase construc- 
tion project authorized under 39 U.S.C. 2103 may be conveyed at current 
fair market value by General Services Admin. to successful bidder on 
project, value to be approved by Bur. of Budget, and although authority 
in sec. 203(e)(3)(G) of Federal Property and Administrative Services 
Act of 1949, as amended, to negotiate disposals of property applies to 
“surplus property,” that term is defined in sec. 3(g) of act as including 





INDEX DIGEST 


LEASE-PURCHASE PROGRAM—Continued 

Property transfers from General Services Administration—Continued 
excess property that is not required for needs and discharge of responsi- 
bilities of all Federal agencies, and Post Office Dept. having authority 
to acquire options on property from private parties to effectuate leasc- 
purchase program, even though not approved to receive direct transfers 
of surplus property, GSA may convey needed property to successful 
bidder as though Post Office had acquired option from private owner -_- 
Rent 

Appropriation prohibition 

Proposed lease construction arrangement for parking facilities to 
accommodate privately owned automobiles at Veterans Admin. hospital 
to be built in proximity to University of Chicago School of Medicine, 
facilities to be occupied jointly with University, and availability of which 
is necessary to acquiescence of University to building of hospital, is 
within purview of appropriation limitation contained in Independent 
Offices Appropriation acts beginning with fiscal year 1963, prohibiting 
payment of rental on lease agreements for accommodation of Federal 
agencies in buildings costing lessor in excess of $200,000 to construct, 
except when prospectus for lease construction has had congressional ap- 
proval, and restriction applicable even though parking facilities will be 
shared with University, funds appropriated to Administration are not 
available for garage facilities under lease construction arrangement, and 
prospectus for any lease construction of space for proposed hospital 
should be submitted to appropriate congressional committee 

LEASES 

Building construction 

Appropriation limitations 

Knowledge of Government’s needs 

Knowledge of space needs of Federal agency by county government 
in planning and construction, at its own risk, of new building, no com- 
mitment or promise to lease space having been made by agency prior to 
construction of building, does not bring proposed lease agreement for 
space in county building within lease-construction limitation, which 
beginning with fiscal year 1963 has been included in Independent Offices 
Appropriation Acts, requiring that prospectus for lease construction of 
space to be erected by lessor for Federal agency at cost exceeding $200,000 
must be submitted for approval to appropriate congressional committee - - 
Building construction for Government 

Damage liability 

Claim for cost of structural damage repairs occasioned by ruptured 
waterline to garage constructed in accordance with Govt. drawings and 
specifications for leaseback to Post Office Dept., lessor covenanting to 
restore or reconstruct structural damage, obligation independent of suf- 
ficiency of plans and specifications, may not be approved for payment, 
drawings and specifications furnished by Govt. not constituting war- 
ranty, lessor, solely responsible for adequacy of building plans, may not 
shift his obligation to repair damage to Govt., and leaseback involving 
two distinct undertakings—constructing and financing privately owned 
building for lease to Govt., necessarily related transactions, but separate 
legal rights—there is no legal basis for Govt. to assume lessor’s obliga- 
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LEASES—Continued 

Building construction for Government—Continued 

Damage liability—Continued 
tion under covenant to repair, and Govt. neither owning leased premises, 
nor contracting for building construction also is not liable for sufficiency 
of plans under theory of implied warranty 
Equipment. (See Equipment) 
Repairs and improvements 

Postal automated units 

Automated postal unit consisting of fabricated core manufactured 
to contain dispensing machines furnished by Government, to be in- 
stalled in space leased in shopping centers, lobbies, airport terminals, 
and railroad stations at nominal rentals under agreements cancelable 
upon 30 days notice, offering unattended service 24 hours a day, 7 
days a week is neither public building nor public improvement within 
meaning of 3733, Revised Statutes, 41 U.S.C. 12, and specific appro- 
priation for its procurement is not required, in view of fact unit, a 
complex, versatile machine consisting of a core, integral component 
of unit, that provides support and security protection for specialized 
operating equipment is, because of its flexible characteristics, neither 
regarded as building nor construed to be an improvement, term used 
primarily with reference to real property 

LEAVES OF ABSENCE 

Administrative leave 

Authority 

Granting of special leaves of absence with pay to Veterans Adminis- 
tration doctors so that they can voluntarily serve for periods of 60 
to 90 days in civilian provincial hospitals in South Viet Nam under 
People-to-People Health Foundation, which is funded in part by Agency 
for International Development, would entail use of appropriations for 
hospitalization and examination of persons not entitled to benefits 
under laws relating to veterans contrary to prohibition in 1966 fiscal 
year appropriations for Veterans Administration and, therefore, while 
authority of administrator to prescribe regulations for leave for doctors 
is broad, use of appropriations to pay salaries of doctors during such 
leaves of absence while serving in civilian hospitals in Viet Nam is not 
authorized 
Compensatory time 

Postal service employees. (See Post Office Department, employees, 

compensatory time) 

Set-off against advanced leave 

Compensatory time granted in lieu of overtime carned by civilian 
employee subsequent to advance of annual and sick leave may not 
be set off against advanced leave, Annual and Sick Leave Act of 1951, 
as amended (5 U.S.C. 2061, et seg.) and regulations of Civil Service 
Commission providing for liquidation of advance leave by charge against 
future earnings or cash refund for unearned leave balance in event of 
separation or failure to make up advance within time prescribed; there- 
fore, compensatory time earned under separate statutory authority as 
result of overtime worked may not be credited toward balance of ad- 
vanced annual and sick leave owed by employee 
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LEAVES OF ABSENCE—Continued 
Holidays 
Saturday holiday within workweek 
When holiday occurs on Saturday and by administrative regulation 
installation is closed for public business on preceding Friday, employees 
whose basic 40-hour workweek includes Saturday as workday may not 
be charged leave for absences on Saturday holiday or preceding Friday 
established as nonworkday in lieu of holiday, sec. 205(a), Annual and 
Sick Leave Act of 1951, as amended, 5 U.S.C. 2064(a), providing that 
days of leave shall be exclusive of holidays and all nonworkdays estab- 
lished by Federal statute or by Executive or administrative order; 
therefore, administrative regulation purporting to permit designation 
of Friday or Saturday as day on which holiday falling on Saturday will 
be observed by employees whose 40-hour workweek includes Saturday 
should be modified accordingly 
Home leave travel of overseas employees 
Military service credit 
Civilian employee on bases of 2 years of military service performed 
during assignment in Puerto Rico is not entitled to home leave authorized 
in 5 U.S.C. 2062(f) for employee completing 24 months of coutinuous 
service overseas, absent indication in Annual and Sick Leave Act of 
1951, as amended, and its legislative history that leave accrues during 
tour of military duty not otherwise covered by military or annual leave, 
and reference to ‘military service” as service abroad in Civil Service 
Regs. implementing sec. 2062(f) having as its purpose prevention of 
interruption in requirement for ‘24 months continuous service abroad,” 
or any other extended period of service that is unrelated to earning 
home leave, its intended meaning will be clarified 
Lump-sum payments 
Leave without pay effect 
Periodic step-increases 
Employee eligible for disability retirement who is placed in leave- 
without-pay status 1 hour before close of business on Dec. 30, 1965, in 
order to obtain retirement annuity increase provided by acts of Sept. 27 
and Nov. 1, 1965 amending sec. 18 of Civil Service Retirement Act 
(5 U.S.C. 2268), should be separated on same date notice of approval 
of disability retirement application is received from Civil Service Com- 
mission, and lump-sum payment authorized in act of Dec. 21, 1944, 
as amended (5 U.S.C. 61b), computed on basis of employee’s rights 
at time of separation under all applicable laws and regulations existing 
at that time which would have affected his compensation had he remained 
in service for period covered by leave, and employee becoming eligible 
for periodic step-increase while in leave-without-pay status awaiting 
disability retirement approval, he is entitled to lump-sum payment that 
reflects step-increase 
Transfers 
Positions exempt from leave act 
Former employee of Court of Claims who transferred to Administra- 
tive Office of U.S. Courts to serve under judge who did not maintain 
leave system for his employees may be paid lump sum pursuant to act 
of Dec. 21, 1944, for annual leave standing to his credit at time of 
transfer, in view of fact that original judicial construction by Court of 
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LEAVES OF ABSENCE—Continued 


Lump-sum payments—Continued 
Transfers—Continued 
Positions exempt from leave act—Continued 


Claims in Sauer v. U.S., Ct. Cl. No. 180-64, decided Dec. 17, 1965, that 
1936 and 1951 leave statutes apply to employees of Court of Claims and 
that upon separation from position under Court, employee is entitled to 
lump-sum payment for unexpired portion of his annual leave balance, 
does not have prospective application only, therefore, former employee 
transferring to position that is not covered by leave system is entitled to 
payment for annual leave standing to his credit at time of separation 
from rolls of Court of Claims 
Military personnel 
Payments for unused leave on discharge, etc. 
EnJistment extension, discharge, reenlistment, etc. 
Combination of cash settlement and carryover of leave 
Authority in 37 U.S.C. 501(b) providing option to enlisted member of 
uniformed services who reenlists in his armed force on day after date of 
discharge to receive either lump-sum settlement, by cash or check, for 
unused accrued leave to his credit at time of discharge, or to carry leave 
forward into new enlistment does not permit member to elect combina- 
tion of cash settlement and carryover of unused leave, neither act of 
Aug. 4, 1947, prescribing two choices to enlisted person to receive full 
cash settlement of accrued leave at date of discharge, or to carry over 
unused leave to new enlistment, nor its restatement in sec. 501(b) 
suggesting any combination of cash payment and carryover of leave was 
contemplated; therefore, administrative interpretation and application 
adopted contemporaneously with 1947 act and consistently followed 
thereafter may not be changed to permit combination of cash settlement 
and carryover of leave 
Status during 
Civil arrest and military confinement 
Member of uniformed services placed in pretrial confinement on 
Apr. 30, 1964 in U.S. Army stockade pending civil charges of alleged 
homicide by officials of Federal Republic of Germany and indicted 
Nov. 15, 1964, although NATO Status of Forces Agreement waiver of 
jurisdiction was recalled by German officials on May 25, 1964, member 
remaining in custody and confinement in Army stockade, after receiving 
prison sentence with credit for pretrial confinement, until June 23, 1965, 
is not entitled to pay and allowances for period subsequent to May 25, 
1964, member, even though in military confinement, having been con- 
structively absent from time he was placed under effective control of 
German officials, and not having been granted leave or excused ‘“ab- 
sence,”’ loss of services to Govt. is direct result of civil offense; however, 
member’s right to pay and allowances for period of confinement prior to 
May 25, 1964 is unaffected by waiver of jurisdiction, required under 
NATO Agreement when requested, and its recall 
Terminal leave 
Civilian employment 
Officer of uniformed services who, while receiving pay for unused leave 
prior to involuntary retirement under 10 U.S.C. 3921, is employed in 
nonappropriated fund activity is considered to be in terminal leave 
status for acceptance of civilian employment within meaning of act of 
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LEAVES OF ABSENCE—Continued 


Military personnel—Continued 

Terminal leave—Continued 

Civilian employment—Continued 

Nov. 21, 1945, 5 U.S.C. 6la—1(a), which not only superseded sec. 1222, 
R.S., requiring termination of military commissions upon acceptance of 
civil office, but also superseded dual compensation statutes____--_--_-__- 
Without pay 

Creditable service 

Employee who was paid travel expenses to his first post of duty upon 
signing 12-month employment agreement but who served only 3 months 
of agreed service when he was granted leave without pay for educational 
purposes may have leave without pay period regarded as “in the Govern- 
ment service” as used in sec. 7 of Administrative Expenses Act of 1946, 
5 U.S.C. 73b-3(b), to satisfy 12 months of service requirement and, 
therefore, recovery of travel expenses to first duty station is not required - 

Effect on overtime compensation 

Annual rate regular PFS—4 distribution postal clerk on 5-day basic 
workweek schedule, Monday through Friday, 8 hours each day, 8 a.m. 
to 4:30 p.m., who is absent without pay first 4 hours on Monday and 
works until 8 p.m. is not entitled to be paid at overtime rate for hours 
of work performed after 4:30 p.m., sec. 5(b) of Federal Employees 
Salary Act of 1965 (39 U.S.C. 3573), authorizing overtime pay for work 
in excess of 8 hours in day or 40 hours in week, defining ‘‘overtime work’”’ 
as “‘any work ordered or approved,” which is performed by annual rate 
regular employee in excess of regular work schedule, and leave without 
pay period not constituting part of basic 8-hour day or 40-hour work- 
week, employee for work performed after 4:30 p.m. is only entitled to 
SOGEGUG TP HNNO TURD OE DE oo 5 win octet ctci ns Wek cuss nude 

Hourly rate regular PFS—4 postal service employee scheduled for 
3-hours of service each day, 5 p.m. to 8 p.m., 6-day week, Sunday 
through Friday, who is on annual leave from 5 p.m. to 6 p.m. on Friday, 
at which time having performed extra work earlier in week, he completed 
40 hours of work, and then works until 8 p.m. is entitled for 2 hours of 
work performed after 6 p.m. on Friday to be paid overtime at rate of 150 
per centum of his hourly rate of basic compensation under sec. 5(b)(1), 
Federal Employees Salary Act of 1965, hour of authorized annual leave 
constituting part of employee’s 8-hour day or 40-hour week; however, 
had absence been in leave without pay status, period that is not con- 
sidered part of basic scheduled period of work, employee would be 
entitled to overtime pay for 1 hour only__---....------------------- 

Substitute postal service employee in grade PFS-4 who at end of 
period of 40 hours authorized annual leave, from Saturday through 
Thursday, works 8 hours on Friday is entitled to be paid at overtime 
rates for Friday work pursuant to sec. 5(b)(1), Federal Employees 
Salary Act of 1965, the 40 hours of work requirement, a condition prec- 
edent to accumulation of overtime by substitute employee, having 
been satisfied by grant of 40 hours annual leave, despite fact that sub- 
stitute employee has no scheduled tour of duty; however, time in leave 
without pay status would not satisfy 40 hours of work requirement_- --_- 

PFS—4 regular distribution postal clerk in authorized annual leave 
status during regularly scheduled workweek of Monday through Friday, 
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LEAVES OF ABSENCE—Continued 
Without pay—Continued 

Effect on overtime compensation—Continued 
who works 8 hours on Saturday is entitled to overtime compensation 
pursuant to sec. 5(b), Federal Employees Salary Act of 1965, for work 
performed outside of regularly scheduled workweek; however, had 
employee been in leave without pay status instead of absent on author- 
ized leave, he would not be entitled to overtime compensation for work 
performed on Saturday, for while leave with pay status may be included 
as part of basic 8-hour day or 40-hour week, period of leave without 
pay may not be included 

LEGISLATION 

Retroactive effect 

Legislation enacted to relieve employee of liability to repay compen- 
sation received prior to Dec. 1, 1964 under appointment that contravened 
prohibition in sec. 2 of dual office holding act of 1894, repealed effective 
Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 1964, 
would not have effect of retroactively excepting employee from restric- 
tion in sec. 2, or otherwise validating appointment, and unless worded 
to validate illegal civilian employment, no part of that employment 
would be creditable for purposes of within-grade increase, 5 U.S.C. 
1121a, nor for 1-year time in grade requirement of Whitten Amendment, 
5 U.S.C. 43 note 

LOANS 
Foreign aid programs. (See Foreign Aid Programs, loan programs) 
Small Business Administration. (See Small Business Administration, 
loans) 
Urban Mass Transportation 

Appropriation availability 

Exception of loans prescribed by Urban Mass Transportation Act of 
1964 from authority in sec. 9(e) of act (49 U.S.C. 1608(e)), providing that 
funds appropriated to carry out functions of act shall remain available 
until expended, other than funds for administrative expenses, does not 
make funds for loans provided in fiscal year appropriation acts subject 
to fiscal year limitation, exclusion premised on use of Treasury borrow- 
ings having no bearing on period of appropriation availability, and rule 
that appropriation language referring to authorization act making appro- 
priations available for longer than 1 year operates to incorporate pro- 
visions of authorizing act into appropriation overcoming implication of 
fiscal year availability deriving from enacting clause of regular annual 
appropriation act and meeting requirements of 31 U.S.C. 718, precluding 
construction of appropriation as available continuously without reference 
to fiscal year unless appropriation extends availability 

MEDICAL TREATMENT 
Officers and employees 

Examinations, etc. 

Special prescription filter spectacles for Geological Survey employees 
working with stereoplotting instruments used in map making which 
glasses are shown to materially increase work output and vision capa- 
bilities of employees and are of no personal use to employees outside 
working hours meet two criteria for use of appropriated funds for 
purchases of personal equipment on basis that glasses are necessary to 
accomplishment of purpose for which appropriation is made and that 
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MEDICAL TREATMENT—Continued 
Officers and employees—Continued 
Examinations, etc.—Continued 
they are not equipment employee could reasonably be required to 
furnish as part of personal equipment to perform duties of position, 
and, therefore, both cost of special clinical eye examinations for special 
glasses and prescription filter glasses may be paid from appropriations 
for surveys, investigations and research of Geological Survey 
MEETINGS 
Attendance, etc., fees 
Research and development funds 
Purchase of sponsorship membership in amount of $3,000 in Third 
International Congress of Nephrology, meeting to exchange scientific 
knowledge, by Veterans Admin. Dept. of Medicine and Surgery to 
further research functions authorized in 38 U.S.C. 4101, may not be 
considered valid expenditure that is chargeable to funds appropriated 
to Dept. for research, absent congressional approval, and conference 
scheduled for Sept. 1966, time permits disclosure of proposed membership 
purchase, request for funds, and obtaining of acquiescence of Congress 
to sponsoring support membership 
MILEAGE 
Military personnel 
Release from active duty 
To place from which ordered to active duty 
Enlisted v. officer status 
Navy enlisted member reporting as Officer Candidate Seaman 
Apprentice from Denver, Colorado, to Newport, Rhode Island, where 
he remained upon being commissioned an ensign, Naval Reserve, until 
released under orders evidencing he was ordered to active duty as officer 
from Meriden, Connecticut, home of record at that time, is entitled to 
mileage allowance to Denver, place he entered on active duty as enlisted 
man, pursuant to par. M4157 of Joint Travel Regs. providing travel 
allowance from last duty station to home of record or place from which 
ordered to active duty and par. M4157 authorizing travel of dependents, 
and military installation at which status of member changed from 
enlisted man to commissioned officer having no relationship to his home 
or place from which he entered service from civilian life, officer denied an 
opportunity to elect mileage from place ordered to active duty in enlisted 
capacity may have travel allowance adjusted on basis of an election to 
be paid mileage to Denver 
Travel by privately owned automobile 
Free transporation by a foreign government 
Although members of uniformed services who utilize their privately 
owned conveyances for their own and dependents’ travel on permanent 
change of station to and from Berlin, including all travel in East and 
West Germany, may not be reimbursed cost of transportation or paid 
monetary allowances in lieu of transportation under pars. M4150-1, 
M4203-5 and M7000-13, Joint Travel Regs., when rail transportation 
is made available by foreign government at no cost to U.S. or to them, 
when travel involved could be performed on trains of German Federal 
Railway operated substantially at expense of U.S. and considered 
Govt. conveyances within contemplation of M1150—6, defined as “any 
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MILEAGE—Continued 
Military personnel—Continued 
Travel by privately *~wned automobile—Continued 
Free transportation by a foreign government—Continued 
transportation facility owned, leased, or chartered by the Government,”’ 
regulations respecting availability and utilization of Govt. conveyances 
are for consideration in reimbursing members utilizing their privately 
owned conveyances 
Travel by privately owned automobile 
Common carrier cost limitation 
Computation 
In comparing cost of travel by privately owned motor vehicle with con- 
structive cost of travel by common carrier incident to travel of civilian 
employee and his dependents by privately owned automobile under perma- 
nent change-of-station orders authorizing travel by common carrier or 
privately owned vehicle, with mileage and per diem, cost not to exceed 
first-class rail, use of separate methods for determining mileage and per 
diem payments is prescribed by sec. 3.5(b)(2), Standardized Govi 
Travel Regs., and Bur. of Budget Cir. No. A-7, Rev., dated July 20, 
1964, limiting reimbursement to constructive cost of available air coach 
unless administrative determination is made that constructive cost 
comparison by rail is more economical, and mileage allowance being less 
than constructive cost of available air transportation, employee may 
be paid mileage at rate authorized for distance traveled, but may not be 
paid any per diem, constructive travel time by air being less than 10 hours 
during same calendar day 
Dependents 
More than one automobile 
Under schedule of graduated mileage allowance rates provided in Bur. 
of Budget Cir. No. A—56, sec. 1.3(b)(1), as amended July 30, 1965, to 
reimburse employee who elects to use privately owned automobile for 
permanent change of station, rates based on occupancy and use of one 
automobile, unless not feasible or reasonable due to number of persons 
traveling, baggage, etc., employee may not be paid 10 cents mileage 
allowance prescribed for three occupants in automobile for concurrent 
travel of his wife and two children in second vehicle, even though separate 
travel was authorized under his permanent change-of-station orders, 
unless use of two vehicles can be justified; however, employee entitled to 
6 cents per mile for his travel by privately owned automobile, and to 12 
cents mileage rate provided when four or more occupy automobile had his 
family accompanied him, he may be allowed additional 6 cents per mile 
for second vehicle 
More than one employee traveling 
Voluntary services 
Fact that civilian employee assigned to special detail outside normal 
work hours at location other than his headquarters office transported 
fellow employees, whom he had driven to location of detail in his privately 
owned automobile, to their homes. upon completion of detail does not 
entitle him to mileage for entire distance traveled, neither employee nor 
Govt. having obligation to return car passengers to their homes, and 
employee for use of his automobile is entitled to mileage to special duty 
location and his home, but not to additional mileage claimed, and rule 
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MILEAGE—Continued 

Travel by privately owned automobile—Continued 

More than one employee traveling—Continued 

Voluntary services—Continued 
that transportation of employee between home and office is personal to 
him is not changed when expenses are increased by emergency conditions 
or performance of overtime work 197 
MILITARY PERSONNEL 

Annuity elections for dependents. (See Pay, retired, annuity elections 

for dependents) 
Appointments. (See Appointments, military personnel) 
Automobiles 

Transportation. (See Transportation, automobiles) 
Baggage shipments. (See Transportation, baggage, military personnel) 
Civil arrest 

Status 

Member of uniformed services placed in pretrial confinement on 
Apr. 30, 1964 in U.S. Army stockade pending civil charges of alleged 
homicide by officials of Federal Republic of Germany and indicted 
Nov. 15, 1964, although NATO Status of Forces Agreement waiver of 
jurisdiction was recalled by German officials on May 25, 1964, member 
remaining in custody and confinement in Army stockade, after receiving 
prison sentence with credit for pretrial confinement, until June 23, 1965, 
is not entitled to pay and allowances for period subsequent to May 25, 
1964, member, even though in military confinement, having been con- 
structively absent from time he was placed under effective control 
of German officials, and not having been granted leave or excused 
“absence,” loss of services to Govt. is direct result of civil offense; 
however, member’s right to pay and allowances for period of confine- 
ment prior to May 25, 1964 is unaffected by waiver of jurisdiction, 
required under NATO Agreement when requested, and its recall 

. Coast Guard. (See Coast Guard) 

Debts 

Bankruptcy of member 

Deductions from pay of enlisted member of uniformed services without 
his consent after he had filed petition in bankruptcy listing his debt to 
Govt. for excess cost of shipping house trailer on his schedule of debts 
were improper in view of pending bankruptcy proceedings, which later 
terminated in discharge providing legal protection for bankrupt against 
any action to recover debt, and amount collected from member, sub- 
sequently discharged under other than honorable conditions for failure 
to pay just debts, should be refunded to him, and upon final audit of 
member’s account through date of discharge, although no right of set-off 
exists to recover excess cost of shipping house trailer, discharge in 
bankruptcy protecting bankrupt from recovery of indebtedness, a debt 
to Govt. incurred after filing of bankruptcy proceedings and not in- 
cluded in discharge may be coilected by set-off against final account, 
bankruptcy proceedings having no bearing on liquidation of subsequent 


De jure service 

Discharged member of Naval Reserve who under orders issued in 
belief he was still member rather than civilian proceeded from his home 
to place he was ordered to report for physical examination to determine 
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MILITARY PERSONNEL—Continued 
De jure service—Continued 
fitness for active duty, at which place he immediately reenlisted in 
service and was transferred to permanent duty station, is entitled to 
active duty pay and allowances for travel time to point of reenlistment, 
including travel allowances and transportation for dependents, member 
having constructively entered upon military duty in de jure status on 
day he departed from his home to comply with his orders 
Dependents 

Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 

Discharges. (See Discharges and Dismissals, military personnel) 

Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 

Divorce. (See Husband and Wife, divorce) 

Enlistments. (See Enlistments) 

Family allowances. (See Family Allowances) 

Gratuities. (See Gratuities) 

Household effects 

Storage. (See Storage, household effects, military personnel) 

Transportation. (See Transportation, household effects, military 

personnel) 
Leave 

Payments for unused. (See Leaves of Absence, military personnel, 

payments for unused leave on discharge, etc.) 
Mileage. (See Mileage, military personnel) 
Orders. (See Orders) 
Per diem. (See Subsistence, per diem, military personnel) 
Quarters allowance. (See Quarters Allowance) 
Record correction 

Avoidance of limitation v. new fact 

Correction of military records subsequent to death of Army sergeant to 
show earlier election date of survivorship annuity under Retired Service- 
man’s Family Protection Plan (10 U.S.C. 1431-1436) for his widow and 
child thereby meeting requirements of sec. 1431 that annuity election 
must be made by member of uniformed services prior to completion of 
18 years of service for which he is entitled to credit in computation of 
basic pay is not correction to avoid operation of Federal statute but is 
correction to establish fact which did not exist in military record, earlier 
election date, correction of fact that is within broad authority granted 
Secretary of Army under 10 U.S.C. 1552 and that is final and conclusive 
on Govt. officials, and entitlement of widow to survivorship annuity under 
Plan having been established by corrected record, annuity payments 
made to her need not be recovered 

Discharge change as entitlement to pay, etc. 

Although member of uniformed services upon correction of his military 
records pursuant to 10 U.S.C. 1552, which voided dishonorable discharge, 
did not claim arrears of pay and allowances due him for period covered 
by record correction that effected his retention in active duty status until 
issuance of certificate of honorable discharge, payment of automatically 
reinstated class Q allotment that had been discontinued upon dishonor- 
able discharge of member from service, and which is due former wife of 
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MILITARY PERSONNEL—Continued 

Record correction—Continued 

Discharge change as entitlement to pay, etc.—Continued 
member and their children may be made to wife if prior to payment she 
executes certificate of acceptance for full allotment portion of claim 
thereby giving Govt. good acquittance 

Legal conclusions 

Recovery from Army colonel of retired pay adjustment he received 
for period barred by act of Oct. 9, 1940 (31 U.S.C. 71a), but allowed 
pursuant to correction of military records under 10 U.S.C. 1552 to show 
Officer, originally retired as captain for disability, was re-retired and 
credited with 30 years’ service for longevity pay purposes, facts already 
in record, may not be refunded, action by Army Board for Correction of 
Military Records having no legal significance, neither adding nor deleting 
from original record, but merely reciting existing facts in attempt to 
avoid application of 1940 act, and decision in Oleson v. U.S., Ct. Cl. 
376-64, decided July 16, 1965, to effect that although facts of military 
record are not changed, record is corrected when Board incorporates 
administrative conclusions as to legal effect of facts, will not be followed 
until court in another similar case considers Correction Board has no 
authority to change law, only facts reflected in military record 

Payment resulting from correction 

Acceptance effect 

Acceptance by officer of uniformed services of amount less than full 
amount due, occasioned by error in computing payment made incident 
to correction of his military records under 10 U.S.C. 1552, general purpose 
of which is ‘‘to correct an error or remove an injustice,”’ and to authorize 
payment of all amounts ‘‘which are found to be due’’ on account of record 
correction, does not constitute release contemplated by act of Oct. 25, 
1951, now covered by sec. 1552, that of foreclosing questioning basis of 
record correction after settlement; therefore, absent intent to pay or 
accept less than amount due on account of record correction, and author- 
ity existing for reforming releases to correct mutual mistakes and give 
effect to intent of parties, release clause contained in 1951 act does not 
preclude recalculation of payments to correct undisputed error, and 
additional payment to officer to correct error in computing sum due him 
on account of record correction may be retained by him. Overrules 34 
Comp. Gen. 188; 40 id. 116 

Correction subsequent to court decision 

Although determination of Court of Claims in No. 167-60, decided 
June 12, 1964 that Army captain had right to disability retirement 
from date of release from active duty as his waiver of retiring board 
hearing to hasten discharge in 1946 was ‘‘not enough to ripen a claim” 
did not confer on officer status on disability retired list to entitle him 
to disability retired pay following date of judgment, subsequent cor- 
rection of military records did confer disability status on officer under 
act of Apr. 3, 1939, records having been corrected to show he was pro- 
moted to grade of major on Sept. 15, 1946, date of release from active 
duty, and that he was relieved from active duty by reason of physical 
disability, and court not having considered fact of officer’s promotion, 
rule of estoppel by judgment is not applicable, and correction action 
giving rise to new claim, officer is entitled to receive difference between 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Payment resulting from correction—Continued 
Correction subsequent to court decision—Continued 
disability retired pay of captain and that of major for period covered 
by court decision and to retirement pay of major following date of 
ii ncthin tals pnb arene Paaura ein dee RS RUAGST ASS 
Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Remains 
Burial expenses 
Upon death of Army reservist struck and killed by automobile while 
returning to Reserve Center to report for inactive duty following early 
arrival to prepare for drill class, leaving to go to dairy bar located across 
street from Center, burial expenses prescribed by 10 U.S.C. 1481(a) 
(2)(C) when reservist dies while ‘‘on authorized inactive duty training” 
may not be paid, member having left place where scheduled inactive 
duty training was to be performed before being mustered in for duty, 
requirements of sec. 1481(a)(2) have not been met, and status of mem- 
ber at time of death does not entitle next of kin to reimbursement for 
IS en os enh Se ct cade cde dh omic 
Reserve Officers’ Training Corps 
Additional pay, etc., by educational institutions 
Acceptance by senior commissioned officers of uniformed services 
assigned to educational institutions having Reserve Officers’ Training 
Corps program of some of benefits offered civilian members of staff— 
free or reduced rates for tuition, tickets to school activities, parking 
privileges, and books and supplies—would not violate 18 U.S.C. 209(a), 
prohibiting receipt of salary from any source other than U.S., benefits 
which are peculiar to educational institutions having no counterpart 
in military compensation system nor involving conflict of interest or 
loyalty on part of officers, who assigned to educational institutions with 
academic rank of professor (10 U.S.C. 2102) should be given some school 
status by institution; therefore, as no direct payments are involved in 
acceptance of proposed additional benefits, Dept. of Defense Dir. No. 
5500.12, dated Aug. 4, 1965—‘‘Acceptance by ROTC Staff Members 
Payments or Other Benefits Offered by Educational Institutions’’— 
may be amended to include tuition assistance, tickets to school activi- 
ties, and parking and book privileges 
Concurrent enlisted Reserve status 
Retirement eligibility. (See Military Personnel, retirement, eli- 
gibility determination, concurrent enlisted Reserve and Reserve 
Officers’ Training Corps status) 
Service credits. (See Pay, service credits, concurrent enlisted 
Reserve and Reserve Officers’ Training Corps status) 
Retainer pay. (See Pay, retainer, Reserve Officers’ Training Corps) 
Travel time to training areas 
Pay and allowances 
Cadets or midshipmen appointed under 10 U.S.C. 2107, or persons 
enrolled in advance training program prescribed by 10 U.S.C. 2104, 
receiving scholarship assistance pursuant to Reserve Officers’ Training 
Corps Vitalization Act of 1964, who as members of Senior Reserve 
Officers’ Training Corps participate in field training and practice cruises 
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MILITARY PERSONNEL—Continued 

Reserve Officers’ Training Corps—Continued 

Travel time to training areas—Continued 

Pay and allowances—Continued 

provided by sec. 2109 are not entitled to pay and allowances for travel 
time to and from summer training, 1964 act amending 37 U.S.C. 209(c) 
to authorize pay to members of Corps while ‘attending field training 
or practice cruises,’”’ using language substantially the same as that 
used in prior authority for training under which active duty pay for 
travel to and from training was not paid is to be given same application 
absent indication in 1964 act that pay for travel was intended, there- 
fore, pay may be authorized only from day of arrival at camp or practice 
cruise to day of relief from duty; however, payments made to Naval 
Reserve Officers’ Training Corps students pursuant to regulation after 
enactment of 1964 act approved Oct. 13, 1964, until Apr. 26, 1965 will 
not be questioned___-_-.--_----- eeabuaeiewsewacwese een cece cae n 

Unit of choice not at college attended 

To permit student attending civilian educational institution that 
does not have unit of Reserve Officers’ Training Corps (ROTC) of 
branch of service in which he desires membership to enroll in Senior 
ROTC program of his choice maintained at another institution and to 
pay him subsistence allowance would serve purpose of Reserve Officers’ 
Training Corps Vitalization Act of 1964 to improve ROTC program 
and to stimulate careers in Armed Forces, and legislative history in- 
dicating no intent to limit eligible college students to membership in 
particular ROTC unit at particular institution, curtailing opportunities 
available to prospective reservists interested in particular service 
would not be consistent with revitalizing purposes of act and is not 
required, student qualifications prescribed by act for participation in 
program, protecting U.S. against failure of student to fulfill his obliga- 
tions; therefore, subsistence allowance may be paid to student partic- 
ipating in ROTC unit other than one located at college he attends____ 
Reservists 

Death or injury 

Inactive duty training, etc. 
Disability determination 

When member of uniformed services injured in line of duty while 
performing annual field training under 32 U.S.C. 503 is permitted after 
examination and medical treatment on two occasions to return to 
duty and only after release from military service does he learn from 
civilian doctor that nature and extent to injuries would have prevented 
performance of military duty, claim of member for pay and allowances 
to cover period between date of release from active duty and return to 
civilian position may be paid, neither existence nor extent of injuries 
becoming manifest until after release of member from active duty, to 
deny his entitlement to benefits of 37 U.S.C. 204(h) because he in 
ignorance of seriousness of his injuries performed military duty in interim 
between injury and release from active duty would in effect deprive him 
of benefits Congress intended to grant 

Injured while traveling 

Member of U.S. Army Reserve who was struck and killed by auto- 
mobile before reporting for inactive duty training but subsequent to 
arriving at Reserve Center, with knowledge and consent of commanding 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Death or injury—Continued 
Inactive duty training, etc.—Continued 
Injured while traveling—Continued 
officer to prepare for drill class he was to instruct, leaving to cross street 
to dairy bar, was in status that entitles his eligible survivor to death 
gratuity payment prescribed by 10 U.S.C. 1475(a)(3) when member 
dies from injuries received ‘‘while traveling directly’”’ to inactive duty 
training, member having completed travel to inactive duty training sta- 
tion at Reserve Center earlier than was necessary to report for scheduled 
duties was free to go to dairy bar across street from Center; therefore, 
it cannot be concluded as matter of law that he was not traveling di- 
rectly” to inactive duty training station within meaning of sec. 1475(a) (3) 
when he recrossed street to return to Center 
Training duty 
Service charges for quarters 
Service charges levied in accordance with regulation requirements 
against Reserve officers for occupancy of Govt. bachelor officer quarters 
incident to performing annual training duty with pay are not reimburs- 
able, par. M6001 of Joint Travel Regs. providing that per diem al- 
lowances are not payable for any period Reserve member is at his training 
duty station, except for incidental travel expenses on arrival and de- 
parture days, and as Reserve officers who during period of training are 
not away from an only post of duty in a travel status that would entitle 
them to per diem prescribed by 37 U.S.C. 404, service charges paid by 
officers are personal expenses that are not reimbursable to them 
Retired 
Civilian service. (See Compensation, double, concurrent military 
retired and civilian service pay) 
Retired pay. (See Pay, retired) 
Retirement 


Effective date 
Uniform Retirement Date Act. (See Pay, retired, effective date, 


first of month following application) 
Eligibility determination 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 


status 
Member of uniformed services who concurrently is member of program 


authorized by Reserve Officer’s Training Corps Vitalization Act of 1964, 


approved Oct. 13, 1964, and enlisted member of Reserve component, but 
who has not started advanced training provided in 10 U.S.C. 2104 may 
have enlisted Reserve service considered satisfactory service under 
10 U.S.C. Ch. 67, for retirement eligibility and retirement pay purposes, 


prohibition in 10 U.S.C, 2106(c) only denying credit for enlisted service 


to officer in computing length of service for any purpose for period 


covered by his advanced training; therefore, credit for enlisted Reserve 
service performed prior to starting advanced officer training pursuant 
to sec. 2104 is permitted for purposes of 10 U.S.C. Ch. 67, retired pay for 


nonregular service 103 
Absent legislative intent to apply to attendance at authorized drills 


restrictive provisions of Reserve Officers’ Training Corps Vitalization 
Act of 1964, approved Oct. 13, 1964, denying in computation of length of 
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MILITARY PERSONNEL—Continued 

Retirement—Continued 

Eligibility determination—Continued 

Concurrent enlisted Reserve and Reserve Officers’ Training 
Corps status—Continued 

service, credit for inactive Reserve service while contemporaneously 
receiving ROTC advanced training, member appointed officer under 
10 U.S.C. 2106(a) may be credited with retirement points earned by 
attending drills or periods of equivalent instruction by performing active 
duty for training, or by Reserve membership for period prior to, but not 
after commencement of advanced training under 10 U.S.C. 2104, and 
drills having been authorized, member is entitled to payment for drills 
attended 

Credit for retirement eligibility purposes under 10 U.S.C. 6323 of 
active duty or active duty for training by enlisted member of uniformed 
services, who concurrently a ‘‘member of the program’’ provided by 
Reserve officers’ Training Corps Vitalization Act of 1964 has not started 
advanced training prescribed in 10 U.S.C. 2104, is permitted under pro- 
visions of 1964 act 

Field training and practice cruises performed pursuant to 10 U.S.C. 
2109 by Regular NROTC 4-year college students appointed cadets and 
midshipmen and concurrently enlisted in Reserve component of armed 
services may not be credited as active service for retirement eligibility 
purposes within meaning of. 10 U.S.C. 6323, irrespective of whether con- 
current enlisted status of student began after enactment of Reserve 
Officers’ Training Corps Vitalization Act of 1964, Oct. 13, 1964, or sub- 
sequent to act of June 25, 1956, enacted to prevent avoidance of com- 
pulsory military service, and Oct. 12, 1964, in view of disqualifying 
provision of 10 U.S.C. 2107(g) that officer may not be credited with 
services either as cadet or midshipman, or for concurrent enlisted service 
in computing length of service for any purpose 

Although members of Senior ROTC—Contract NROTC students 
appointed as cadets and midshipmen and eligible during last 2 years of 


college to “advanced training” provided in 10 U.S.C. 2104 while con- 


currently in enlisted status—are entitled to pay at rate prescribed for 


cadets and midshipmen at service academies for attending field training 
or practice cruises, such service is not creditable for retirement eligibility 
under 10 U.S.C. 6323 after Oct. 13, 1964, date of enactment of Reserve 


Officers’ Training Corps Vitalization Act of 1964, 10 U.S.C. 2106(c) 


prohibiting crediting officer with enlisted service for period of advanced 


training during his third and fourth years at college in computing length 
of service for any purpose, and absent authority, participation in training 
or cruises during first 2 years of college is not creditable service within 


meaning of 10 U.S.C. 6323 for retirement eligibility 


Service credits 


Home leave entitlement as a civilian employee. (See Leaves of 
Absence, home leave travel of overseas employee, military service 
credit) 

Pay. (See Pay, service credits) 


Six months’ death gratuity. (See Gratuities, six months’ death) 
Station allowances. (See Station Allowances, military personnel) 
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MILITARY PERSONNEL—Continued 

Temporary lodging allowances. (See Station Allowances, military 

personnel, temporary lodgings) 
Training 

Reserve Officers’ Training Corps advance training for aliens 

Foreign students enrolled in Senior 4-year Reserve Officers’ Training 
Corps program pursuant to sec. 2103(b), Reserve Officers’ Training 
Corps Vitalization Act of 1964, and exempt from citizenship and military 
service requirements of sec. 2104(b), are eligible to participate in ad- 
vanced training part of ROTC program absent language in act or its 
legislative history to the contrary, and 1964 act regularizing longstanding 
practice of permitting foreign students to participate in Senior ROTC 
program, including advanced training, participating civilian colleges and 
other educational institutions of higher learning entitled to uniforms or 
monthly allowance in lieu of uniforms in kind under sec. 2110 of act are 
entitled for foreign students enrolled in program to commuted value of 
uniform as authorized by Dept. of Defense Directive 1215.10 
Transportation of automobiles. (See Transportation, automobiles) 
Transportation of household effects. (See Transportation, household 

effects) 
Travel expenses. (See Travel Expenses, military personnel) 
Travel time to training areas 

Pay. (See Pay, travel time to training areas) 
Uniforms. (See Uniforms, military personnel) 

MISCELLANEOUS RECEIPTS 

Fees for services to public 

Use of parking fees Veterans Admin. charges employees and visitors 
at hospitals to defray costs of operating and maintaining parking 
facilities, any balance to go into hospital fund, is not in accord with 
38 U.S.C. 5004, authorizing construction and maintenance of garages on 
Veterans Admin. hospital reservations, and deposit of money received 
from use of garages as miscellaneous receipts, but not authorizing use of 
income to defray costs, and as no distinction between garage and parking 
facility as to disposition of fees collected is warranted, income from 
parking facilities is for deposit as miscellaneous receipts, and 31 U.S.C. 
484 providing that gross amounts of money received from any source 
must be deposited, without deduction, into general fund of Treasury, 
parking fees received by Veterans Admin. may not be used, absent 
specific statutory authority for use of income 

Adjustment 

Amount of charges collected from licensees and others benefiting from 
headwater improvements and reservoirs constructed by U.S. under sec. 
10(f) of Federal Power Act, approved Aug. 26, 1935, and deposited as 
miscellaneous receipts in ‘‘2461 Licensee Benefit Charges,’’ for credit 
under sec. 17(a) to special fund appropriation account ‘‘96X5125 Main- 
tenance and Operation of Dams and Other Improvements of Navigable 
Wate vs,” for expenditure at direction of Secretary of Army without 
appropriation by Congress, may be allocated to Bur. of Reclamation, as 
well as to Corps of Engineers, Bureau participating in construction 
projects, and act of May 9, 1938 authorizing credit to ‘Reclamation 
Fund” of moneys received in connection with Bureau projects super- 
seding conflicting provisions in 1935 act, Bureau’s share however subject 
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MISCELLANEOUS RECEIPTS—Continued 

Fees for services to public—Continued 

Adjustment—Continued 
to annual appropriation, and adjustment of deposits in ‘‘2461”’ may be 
effected pursuant to GAO Policy and Procedures Manual for Guidance 
of Fed. Agencies, Title 7, sec. 4420 

NATIONAL GUARD 

Allowances 

Cost-of-living 

Overseas duty of short duration 

Cost-of-living allowance authorized by par. M4301 of Joint Travel 
Regs. for purpose of defraying average excess costs experienced by mem- 
bers of Armed Forces on permanent duty at place outside U.S. is not 
payable to Air Force Reserve officer ordered from home in U.S. to active 
duty training in Alaska for 44-day period, fact that member ordered to 
active duty training of short duration is entitled to certain allowances 
which are paid incident so permanent duty assignment does not make 
short duration assignment for active duty training permanent in nature; 
therefore, cost-of-living allowance may not be authorized for Reserve 
officer, nor for members of State Air National Guard ordered to active 
duty in Hawaii for 90 days or less, whether guard member is resident of 
Hawaii or continental United States, or whether dependents reside in 


Temporary lodgings 
Overseas duty of short duration 

Officers of State Army National Guard who performed annual field 
training in Europe within authority of 32 U.S.C. 502(a)(2) and 503 
during period Govt. quarters were not available and living accommoda- 
tions had to be obtained at own expense in nearby hotels are not entitled 
to temporary lodging allowances provided under 37 U.S.C. 405, par. 
M4303-1, Joint Travel Regs. contemplating entitlement to allowance 
only when members are permanently assigned to duty at station outside 
U.S. for performance of duty of indefinite or extended period rather than 
period of short duration, such as duty performed by officers; however, 
under broad authority of 37 U.S.C. 405 and 411 providing for payment 
of station allowances to member outside U.S. or in Hawaii or Alaska 
“whether or not he is in a travel status,’ Joint Travel Regs. may be 
amended to authorize payment of temporary lodging allowance for future 
short periods of training outside U.S. or in Hawaii or Alaska 

OFFICERS AND EMPLOYEES 

Clothing and personal furnishings. (See Clothing and Personal Fur- 

nishings) 
Compensation. (See Compensation) 
Debts to United States 

Satisfaction 

Civilian employee locally hired by Air Force, married to foreign 
national during period of prior employment by Defense contractor, who 
is erroneously determined to be eligible to receive living quarters allow- 
ance may not have her indebtedness waived under sec. 202 of the Over- 
seas Differentials and Allowances Act (50 U.S.C. 3034) on basis that 
recovery of overpayment would be against equity and good conscience, 
sec. 113 of Standardized Regs., implementing sec. 202, prescribing 
waiver only in cases of emergency transfers or involuntary separations 
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OFFICERS AND EMPLOYEES—Continued 

Debts to United States—Continued 

Satisfaction—Continued 
to relieve employees from obligation of repaying rent advance that can- 
not be recovered from third party lessor upon termination of lease, and 
as general policy of waiver of recovery of improper quarters allowance 
payments cannot be based on narrow standard of recovery waiver in 
sec. 202, nor on basis of specific waiver provisions in other acts, even 
though criteria of being against equity and good conscience is present, 
improper payments to locally hired employee may not be waived 
De facto 

Absence of relief authority 

Member of uniformed services retired as temporary warrant officer 
and employed as civilian who at time of filing notice of election under 
sec. 201(f), Dual Compensation Act, approved Aug. 19, 1964, is dis- 
covered to have been appointed in contravention of prohibition in sec. 2 
of dual office holding act of 1894 is not entitled to retain compensation 
received for services performed under illegal civilian appointment prior 
to Dec. 1, 1964, effective date of repeal of sec. 2 of 1894 act by 1964 act, 
retroactive removal of 1894 prohibition provided in sec. 201(h) of 1964 
act having no application to a Regular member who served on active 
duty in temporary warrant officer grade and was retired in that grade, 
nor may de facto rule be applied to nullify effect of statutory provision - - 

Lawful position 

Employees who are appointed or promoted to positions which have 
not been authorized or established and therefore do not exist may not 
be regarded as in de facto status which arises by reason of erroneous 
appointments to existing positions and, therefore, such employees may 
not retain compensation received prior to discovery that appointment to 
nonenisting position had been made. .... 2... o.oo sn cece 482 
Duties 

Union duty. (See Unions, Federal service) 
Excusing from work 

Voluntary services 

Granting of special leaves of absence with pay to Veterans Admin- 
istration doctors so that they can voluntarily serve for periods of 60 
to 90 days in civilian provincial hospitals in South Viet Nam under 
People-to-People Health Foundation, which is funded it part by Agency 
for International Development, would entail use of appropriations for 
hospitalization and examination of persons not entitled to benefits 
under laws relating to veterans contrary to prohibition in 1966 fiscal 
year appropriations for Veterans Administration and, therefore, while 
authority of administrator to prescribe regulations for leave for doctors 
is broad, use of appropriations to pay salaries of doctors during such 
leaves of absence while serving in civilian hospitals in Viet Nam is not 
ORS Sto os cts. Ss : 
Foreign differentials and overseas allowances. (See Foreign Differ- 

entials and Overseas Allowances) 
Foreign service. (See Foreign Service) 
Holidays. (See Holidays) 
Household effects 

Transportation. (See Transportation, household effects) 
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OFFICERS AND EMPLOYEES—Continued 
Jury fees. (See Courts, jurors, fees) 
Leaves of absence. (See Leaves of Absence) 
Liability 
Operation of motor vehicles outside scope of employment 
Insurance coverage 
Expense of commercial liability coverage to civilian employees who 
as “high mileage drivers’ are assigned Govt. vehicles for official use, 
driving vehicles home under authority of 5 U.S.C. 78(c)(2) at close 
of workday in order to start out next morning directly from home, may 
not be reimbursed from appropriated funds, personal liability occurring 
outside scope of employment, and 1961 amendment to Federal Tort 
Claims Act, 28 U.S.C.’ 2679, relieving employees of personal liability 
in operation of Govt. vehicles by making remedy against U.S. exclusive 
remedy of complainant, having restricted relief to accidents occurring 
within scope of employment and having rejected proposal to authorize 
procurement of personal liability insurance for employees whose official 
duties require operation of Govt. motor vehicle, in absence of specific 
legislative authority, appropriated funds are not available for purchase 
of insurance 
Medical treatment. (See Medical Treatment, officers and employees) 
Overseas 
Home leave 
Locally hired employee 
Individual who, after accompanying her husband overseas incident to 
his employment by private concern, is employed by Govt. locally, without 
executing overseas employment agreement, is, nevertheless, entitled to 
home leave travel at Govt. expense for herself and family upon com- 
pletion of required 2 years of service and execution of agreement for 
another overseas tour of duty under sec. 7, Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3(a), since Govt. has received benefit of 
employee’s services overseas and is protected for further period of 
employment by agreement 
Quarters allowance. See Quarters Allowance, civilian overseas em- 
ployees) 
Travel expenses. (See Travel Expenses, overseas employees) 
Overtime. (See Compensation, overtime) 
Parking fees. (See Fees, parking) 
Per diem. (See Subsistence, per diem) 
Postal service. (See Post Office Department, employees) 
Promotions 
Cancellation 
Promotion from GS-11, auditor, to GS-12, team leader, retroactively 
canceled from effective date of promotion and prior to notification of 
cither action to employee, does not entitle employee to higher grade, 
administrative agency and employee disagreeing that promotion in- 
volved substantial change of duty and responsibility, contention of 
employee that no change of duty was involved and his acceptance of 
promotion may be assumed may not be accepted under rule that in 
disputes between claimant and administrative officers of Govt., account- 
ing officers are required to accept statements of latter, and agency holding 
promotion involved substantial change in duties requiring employee’s 
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OFFICERS AND EMPLOYEES—Continued 

Promotions—Continued 

Cancellation—Continued 
acceptance of promotion, issue for resolution by employing agency is only 
subject to review by U.S. Civil Service Commission under Classification 
Act of 1949 
Removals, suspensions, etc. 

Compensation. (See Compensation, removals, suspensions, etc.) 
Retirement. (See Retirement, civilian) 
Severance pay 

Compensation. (See Compensation, severance pay) 

Eligibility 

Part-time, etc., employees 

A when actually employed career-conditional appointee with pre- 
scheduled full-time tour of duty, even though carried in leave-without- 
pay status from time to time because of weather conditions, lack of 
funds or shortage of work, or other unforeseen circumstances, is entitled 
to severance pay prescribed by 5 U.S.C. 1117 upon separation from 
service, and employee’s service tantamount to that of part-time (season- 
able type) employee meeting eligibility requirements of 5 U.S.C. 1117 
and implementing sec. 550.701(b) Civil Service Commission Reg., 
payment of severance pay may be approved 

Resignation 

Resignation of employee from civilian position in anticipation of 
removal for cause is not involuntary separation contemplated by sec. 
550.706(a) of the Civil Service Regs. providing for separation of employee 
by resignation only after receipt by employee of specific notice in writing 
that separation is not for cause, general notice of reduction in force, 
notice proposing separation for declining to accompany position moved 
to another commuting area, but is resignation that unrelated to issuance 
of one of notices prescribed under sec. 550.706(a) constitutes voluntary 
resignation referred to in sec. 550.706(b) and, therefore, employee resign- 
ing in anticipation of removal for cause is not entitled to severance pay 
authorized by sec. 9(c) of Federal Employees Salary Act of 1965 

Voluntary separation 

Civilian employee affected by organizational change who declines to 
accept transfer to position at same grade and pay to another geographic 
area to which functions he had been performing were not transferred 
and he therefore is separated from service, without resignation, is not 
entitled to severance pay provided by sec. 9(c) of Federal Employees 
Salary Act of 1965, employee not having been separated for failure to 
accompany his position to another commuting area in transfer of function 
so as to constitute involuntary separation within meaning of sec. 550.705 
of Civil Service Regs., but having been removed for cause by reason of 
not reporting for duty upon reassignment to different position at another 
location 
Status 

Leave without pay 

Educational leave 

Employee who was paid travel expenses to his first post of duty upon 
signing 12-month employment agreement but who served only 3 months 
of agreed service when he was granted leave without pay for educational 
purposes may have leave without pay period regarded as ‘‘in the Govern- 
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OFFICERS AND EMPLOYEES—Continued 
Status—Continued 
Leave without pay—Continued 
Educational leave—Continued 
ment service” as used in sec. 7 of Administrative Expenses Act of 1946, 
5 U.S.C. 73b-3(b), to satisfy 12 months of service requirement and, 
therefore, recovery of travel expenses to first duty station is not 
Tiitcint danetiens ct ueckwadawdeh ona shila ta A ee 680 
Travel by privately owned automobile 
Mileage. (See Mileage, travel by privately owned automobile) 
Travel expenses. (See Travel Expenses) 
Uniforms. (See Uniforms, civilian personnel) 
ORDERS 
Competent 
Alert notices 
Alert putting designated units on notice that change of station to 
overseas area is pending and that all preparations should be taken for 
operational movement of unit does not conform to requirements of com- 
petent travel order and may not be treated as change-of-station order 
to relocate dependents, baggage, and household effects; however, re- 
location may be accomplished pursuant to 37 U.S.C. 406(e) providing 
authority for relocation in unusual or emergency circumstances, word 
“including” used in section not limiting Secretaries to enumerated un- 
usual or emergency situations, and Joint Travel Regs. may be amended to 
provide for transportation of dependents, baggage, and household effects 
of those members who are not on duty at places mentioned in statute, 
provided actual movement overseas commences within 90 days or less 
after alert notice and time does not permit issuance or orders for re- 
location of households before overseas deployment 
Canceled, revoked or modified 
Automobile transportation. (See Transportation, automobiles, mili- 
tary personnel, to other than new duty station, orders canceled, etc.) 
Travel expenses 
Military personnel. (See Travel Expenses, military personnel, 
amendment or revocation of orders) 
PARKING FACILITIES 
Lease-purchase arrangement 
Rental prohibition. (See Lease-Purchase Program, rent, appropria- 
tion prohibition) 
PATENTS 
Infringement 
Government liability 
Consideration in bid evaluation 
Omission in invitation to bid on radio equipment of provisions for 
patent indemnification and evaluation of patent infringement liability in 
accordance with 10 U.S.C. 2305(c), providing for consideration of ‘‘price 
and other factors” in ascertaining low bid, does not invalidate invitation 
for in addition to absence of patent indemnity provision contributing to 
reduction in price, end product, including “basic circuitry’ of equip- 
ment—component of end product on which Govt. has royalty-free 
license—having been developed for military use, par. 9-103, Armed 
Services Procurement Reg., prescribing patent indemnity coverage for 


235-533 O - 67 - 64 











978 INDEX DIGEST 






PATENTS—Continued 
Infringement—Continued 
Government liability—Continued 
Consideration in bid evaluation—Continued 


supplies sold or offered for sale to public in commercial market, has no 

application, and matter of patent infringement is for resolution by Court 

of Claims as provided by 28 U.S.C. 1498, except when administratively 

settled pursuant to 10 U.S.C. 2386 
PAY 
Absence without leave 

Civil arrest 

NATO Status of Forces Agreement 

Member of uniformed services placed in pretrial confinement on Apr. 
30, 1964 in U.S. Army stockade pending civil charges of alleged homicide 
by officials of Federal Republic of Germany and indicted Nov. 15, 1964, 
although NATO Status of Forces Agreement waiver of jurisdiction was 
recalled by German officials on May 25, 1964, member remaining in 
custody and confinement in Army stockade, after receiving prison 
sentence with credit for pretrial confinement, until June 23, 1965, is not 
entitled to pay and allowances for period subsequent to May 25, 1964, 
member, even though in military confinement, having been constructively 
absent from time he was placed under effective control of German 
officials, and not having been granted leave or excused ‘‘absence,”’ loss of 
services to Govt. is direct result of civil offense; however, member’s right 
to pay and all-wances for period of confinement prior to May 25, 1964 
is unaffected by waiver of jurisdiction, 1equired under NATO Agreement 
when requested, and its recall 
Active duty 

Reservists 

Date of reporting to duty 
Constructive enlistment 

Discharged member of Naval Reserve who under orders issued in 
belief he was still member rather than civilian proceeded from his home 
to place he was ordered to report for physical examination to determine 
fitness for active duty, at which place he immediately reenlisted in service 
and was transferred to permanent duty station, is entitled to active duty 
pay and allowances for travel time to point of reenlistment, including 
travel allowances and transportation for dependents, member having 
constructively entered upon military duty in de jure status on day he 
departed from his home to comply with his orders 

Injured in line of duty 
Disability determination 

When member of uniformed services injured in line of duty while 
performing annual field training under 32 U.S.C. 503 is permitted after 
examination and medical treatment on two occasions to return to duty 
and only after release from military service does he learn from civilian 
doctor that nature and extent to injuries would have prevented perform- 
ance of military duty, claim of member for pay and allowances to cover 
period between date of release from active duty and return to civilian 
position may be paid, neither existence nor extent of injuries becoming 
manifest until after release of member from active duty, to deny his 
entitlement to benefits of 37 U.S.C. 204(h) because he in ignorance of 
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PAY—Continued 
Active duty—Continued 
Reservists—Continued 
Injured in line of duty—Continued 
Disability determination—Continued 
seriousness of his injuries performed military duty in interim between 
injury and release from active duty would in effect deprive him of benefits 
Congress intended to grant 
Additional 
From sources other than the United States 
Reserve Officers’ Training Corps 
Acceptance by senior commissioned officers of uniformed services 
assigned to educational institutions having Reserve Officers’ Training 
Corps program of some of benefits offered civilian members of staff—free 
or reduced rates for tuition, tickets to school activities, parking privileges, 
and books and supplies—would not violate 18 U.S.C. 209(a), prohibiting 
receipt of salary from any source other than U.S., benefits which are 
peculiar to educational institutions having no counterpart in military 
compensation system nor involving conflict of interest or loyalty on part 
of officers, who assigned to educational institutions with academic rank 
of professor (10 U.S.C. 2102) should be given some school status by 
institution; therefore, as no direct payments are involved in acceptance 
of proposed additional benefits, Dept. of Defense Dir. No. 5500.12, dated 
Aug. 4, 1965—‘‘Acceptance by ROTC Staff Members of Payments or 
Other Benefits Offered by Educational Institutions’ —may be amended 
to include tuition assistance, tickets to school activities, and parking and 
book privileges 
Parachute duty 
Jump requirements waiver 
When members of uniformed services in parachute duty status are 
engaged in combat operations in hostile fire area as described in 37 U.S.C. 
310, authority in sec. 108(c) of E.O. No. 11259 to waive minimum 
parachute jump requirements—Dec. 3, 1965 amendment to E.O. No. 
11157 providing incentive pay for parachute duty and performance 
deferment—may be extended to members in parachute duty status 
continuously from date prior to Dec. 1, 1965 and, therefore, unable to 
qualify for parachute duty pay for period preceding that date, in view of 
fact that E.O. No. 11259, statutory regulation promulgated with 
knowledge of Oct. 1, 1963 effective date of 37 U.S.C. 310 and inability 
of parachutists in combat areas to perform parachute jumps, is retro- 
actively effective to date contemplated by statute; however, any modifi- 
cation or amendment of order can operate prospectively only 
Submarine duty. (See Pay, submarine duty) 
Disability retired pay. (See Pay, retired, disability) 
Drill 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 
status 
Absent legislative intent to apply to attendance at authorized drills 
restrictive provisions of Reserve Officers’ Training Corps Vitalization 
Act of 1964, approved Oct. 13, 1964, denying in computation of length of 
service, credit for inactive Reserve service while contemporaneously 
receiving ROTC advanced training, member appointed officer under 
10 U.S.C. 2106(a) may be credited with retirement points earned by 
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PAY—Continued 
Drill—Continued 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 
status—Continued 
attending drills or periods of equivalent instruction by performing active 
duty for training, or by Reserve membership for period prior to, but not 
after commencement of advanced training under 10 U.S.C. 2104, and 
drills having been authorized, member is entitled to payment for drills 
attended 
Mustering-out pay. (See Gratuities, mustering-out pay) 
Promotions 
Officers failing promotion 
Active duty after retirement 
Re-retirement 
Naval or Marine Corps Reserve officer who having twice failed of 
selection for promotion to next higher grade is transferred at his request 
to appropriate Retired Reserve without pay pursuant to 10 U.S.C. 
6389(c), and then with his consent is ordered to active duty under 10 
U.S.C. 672(d), completing more than 20 years’ active service, including 
10 years’ active commissioned service, who is released from active duty 
before attaining age 60 and eligibility for retirement under 10 U.S.C. 
1331, qualifies for retirement under 10 U.S.C. 6323, language of subsec. 
(f) overcoming inherent limitation to coverage of members placed in 
retired status without pay, and as members transferred from honorary 
list of Naval Reserve to Retired Reserve under sec. 213(b), Armed 
Forces Reserve Act of 1952, one of two groups expressly mentioned in 
subsection, included members who were receiving no retired pay, officer 
placed on Retired Reserve list without retired pay upon own application 
may qualify for retirement under sec. 6323 upon completion of service 
prescribed 
Temporary 
Saved pay 
Election of greater benefits 
Enlisted Navy member temporarily appointed warrant officer, W-1, 
under 10 U.S.C. 5596, who entitled to ‘saved pay” that includes in 
addition to basic pay, subsistence in kind or money allowance, and 
quarters allowance when not assigned to Government quarters or 
adequate housing facilities, elects to receive larger sum of basic pay and 
commuted rations due him as enlisted man, upon reporting to overseas 
duty station where quarters and messing facilities are unavailable, is 
entitled to “saved pay’’ computed to include in addition to basic 
pay and quarters allowance, value of higher subsistence allowance 
rate in lieu of commuted rations rate in effect at time of member’s 
temporary promotion, total of pay and allowances that exceeds total 
due as a W-1, warrant officer, subsistence in kind and money allowance 
in lieu thereof, prescribed on basis of conditions under which duty is 
performed, being alternatives of same basic allowance 
Retainer 


Fleet reservists. (See Pay, retired, fleet reservists) 
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PAY—Continued 
Retainer—Continued 
Reserve Officers’ training corps 
Effective date 
Member of Senior ROTC selected for advanced training under 10 
U.S.C. 2104, whose enlisted service during advanced training is not 
creditable, is entitled under 37 U.S.C. 209(a) to retainer pay at pre- 
scribed rates ‘“‘beginning on the day he starts advanced training,”’ and 
credit to member for enlisted service stops on day preceding first day 
he accrues retainer pay under Reserve Officers’ Training Corps Vitaliza- 
tion Act of 1964 
Retired 
Additional 
Good conduct citation. (See Pay, retired, good conduct citation) 
Advancement on retired list 
Recomputation 
Rates applicable on retirement v. effect of May 20, 1958 act 
Warrant officer (W-1), whose retired pay effective Jan. 1, 1954 is 
computed at 65 percent of his pay, with over 22 years and less than 26 
cumulative years of service, using 1952 pay rate then in effect, is entitled 
pursuant to 10 U.S.C. 3964, effective Nov. 16, 1962, upon completing 
30 years of active and inactive service and advancement on retired list 
to chief warrant officer, W-2, to retired pay recomputed at 52% percent 
of W-2 pay grade, using 1955 pay act rate in effect on day before effective 
date of May 20, 1958 act, pay rate prescribed by sec. 3(c) of act, and 
warrant officer having been paid retired pay computed at 65 percent of 
W-2 pay grade for period Nov. 16, 1962 to Dec. 31, 1964 has been over- 
paid and is indebted for amount payments exceed proper computation 
at 52% percent based on grade of warrant officer, W-2, or at his election 
computed at 65 percent of W-1, warrant officer pay, retired pay rate in 
computation of overpayment to reflect Oct. 2, 1963 act increase. 
B-156576, July 22, 1965, modified_--___-__._-_----------- boaea as 
Annuity elections for dependents 
Administrative errors in handling 
Validity of election 
Annuity election made for dependents under 10 U.S.C. 1431, which 
inadvertently filed in personnel folder of Navy officer was not reflected in 
his record at time of retirement, resulting in his retired pay account 
being established without providing for annuity deductions, is timely 
and valid election—and not required by law, it is immaterial that 
officer’s signature was not attested to or notarized—and election dis- 
covered after 5-year lapse requiring establishment of regular deductions, 
plus additional deductions for arrearages, election form filed year after 
original election expressing no desire to participate in annuity program, 
an attempted revocation, having no force or effect, deductions from 
officer’s retired pay may not be refunded; however, Secretary of Navy 
may authorize withdrawal of officer from participating in annuity 


program under 10 U.S.C. 1436(b) 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 


Cost deductions 


Administrative error correction 
Correction on Oct. 7, 1964, by approval of Secretary of Air Force, 
pursuant to 10 U.S.C. 1445, of administrative error in misplacing annuity 
election made on Feb. 27, 1961, by officer of Air Force under Retired 


Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446), to show 


timely filed election, validates election from date it was made requiring 


computation of reduction in retired pay to cover cost of annuity to be 
made from date of officer’s retirement on Nov. 1, 1963, and not from 
Oct. 7, 1964, correction date of error, sec. 1436(a) providing in order to 
achieve actuarially sound Plan for reduction in retired pay from date of 


eligibility for pay, and any inference in 43 Comp. Gen. 309 that monthly 
deductions would be established from date action validated election was 


inadvertent, reference to ‘‘appropriate monthly deductions” intending 
to mean all deductions properly chargeable from date of retirement_ -_ _- 
Age basis 

Upon retirement of officer of uniformed services on Apr. 1, 1960, at 
age 60, cost of annuity he elected on Oct. 29, 1954, to provide for his wife, 
born Oct. 2, 1913, was properly computed on basis that officer was l4years 
older than his wife, sec. 404, Regs. for Uniformed Services Contingency 
Option Act of 1953, ineffect at time officer retired, and substantially 
same as provision in regulations issued under Retired Serviceman’s 
Family Protection Plan, providing that ages of active member and his 
named dependents on their ‘‘nearest” birthday as of date of retirement 
are ages to be used in calculating required retired pay reduction, and 
nearest meaning immediately adjacent to or in closest proximity, 2 days 
less occurring between Oct. 2, 1959, 46th birthday of officer’s wife and 
date of his retirement on Apr. 1, 1960, than between Apr. 1 and Oct. 2, 
1960, cost of annuity to officer may not be decreased on basis that he 
was only 13 years older than his wife at time of retirement 

Retired officer of Coast Guard whose reduced retired pay to provide 
annuity under Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1431-1446, was computed on basis of Mar. 26, 1903 birth date, upon 
correction of date of birth to Mar. 26, 1906, is entitled to refund of 
excess deductions made for cost of annuity, sec. 401 of regulations 
implementing Plan providing for adjustment of retired pay upon finding 
of administrative error or mistake of fact, and self-sustaining basis of 
Plan requiring withholding of proper amounts to cover cost of annuity 
computed under actuarial equivalent method in order to pay monthly 
sum up to time of member’s death; however, claim for refund having 
been received in GAO on Apr. 23, 1965, it may only be computed from 
Apr. 23, 1955, right to refund accruing day-to-day on same basis as 
retired pay, period that precedes Apr. 23, 1955 is barred under 31 U.S.C. 


Change of election 
Change on May 17, 1965 of valid survivorship annuity election under 
Retired Serviceman’s Family Protection Plan by officer involuntarily 
retired July 1, 1965, pursuant to Navy and Marine Corps ‘‘Hump Act” 
of 1959, may not be given effect, 10 U.S.C. 1431(c) prescribing that 
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Retired—Continued 


Annuity elections for dependents—Continued 
Cost deductions—Continued 
Change of election—Continued 


“change or revocation is not effective if made less than three years 
before the first day for which retired or retainer pay is granted” and, 
although, officer had he not been involuntarily retired would have been 


subject to retirement under 10 U.S.C. 6379 on June 30, 1969, date more 
than 3 years after date of election change, he is not protected by act 


of Aug. 1, 1964, act authorizing change or revocation in survivorship 
annuity for those officers who had they continued on active duty would 
have been retired on date prescribed by sec. 6376 or 6377, making 
no reference to sec. 6379 retirements; therefore, reduction in retired 


pay of officer to cover cost of participating in Retired Serviceman’s 
Family Protection Plan is required to be based on his original election _ - 
Eligibility to elect 
Former members 

Member of uniformed services who upon completion of 20 or more 
years of qualifying service and entitled to retired pay under 10 U.S.C. 
1331 at age 60 elects to be discharged from Reserve status rather than 
transfer to Retired Reserve is not eligible as former member to execute 
annuity election for his dependents up to date preceding his 57th birth- 
day under Retired Serviceman’s Family Protection Plan enacted Aug. 8, 
1953, and amended Oct. 4, 1961, legislative history of 1961 act extending 
benefits of 1953 act to persons receiving nonregular retired pay pursuant 
to 10 U.S.C. Ch. 67, upon reaching age 60 and meeting service require- 
ments, evidencing no indication that members completing 20 years 
or more of satisfactory service, but who having been discharged from 
Reserves hold no military status, would continue to be members for 
sole purpose of retaining right to file annuity election 

Member of uniformed services discharged subsequent to Nov. 1, 
1953 with less than 18 years of service but anticipating completing 
20 years of service later for entitlement to retired pay under 10 U.S.C. 
1331 on basis of meeting age and service requirements is not eligible 
to make election of survivorship annuity for his dependents under 
Retired Serviceman’s Family Protection Plan, act of Aug. 8, 1953, as 
amended by act of Oct. 4, 1961, discharged member holding no military 
status may not be regarded as having continued as “‘member’’ for sole 
purpose of retaining right to file annuity election, and application of 
sec. 3(a) of 1953 act (10 U.S.C. 1432), which provides that former member 
upon award of retired pay may make election under annuity plan, 
has not been extended to persons discharged from service after Nov. 1, 


Revocation 
Ineffective 
Annuity election made for dependents under 10 U.S.C. 1431, which 
inadvertently filed in personnel folder of Navy officer was not reflected 
in his record at time of retirement, resulting in his retired pay account 
being established without providing for annuity deductions, is timely 
and valid election—and not required by law, it is immaterial that 
officer’s signature was not attested to or notarized—and election dis- 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Revocation—Continued 
Ineffective—Continued 
covered after 5-year lapse requiring establishment of regular deductions, 
plus additional deductions for arrearages, election form filed year after 
original election expressing no desire to participate in annuity program, 
an attempted revocation, having no force or effect, deductions from 
officer’s retired pay may not be refunded; however, Secretary of Navy 
may authorize withdrawal of officer from participating in annuity 
program under 10 U.S.C. 1436(b) 
Time for election 
Records correction 

Correction of military records subsequent to death of Army sergeant 
to show earlier election date of survivorship annuity under Retired 
Serviceman’s Family Protection Plan (10 U.S.C. 1431-1436) for his 
widow and child thereby meeting requirements of sec. 1431 that annuity 
election must be made by member of uniformed services prior to com- 
pletion of 18 years of service for which he is entitled to credit in compu- 
tation of basic pay is not correction to avoid operation of Federal statute 
but is correction to establish fact which did not exist in military record, 
earlier election date, correction of fact that is within broad authority 
granted Secretary of Army under 10 U.S.C. 1552 and that is final and 
conclusive on Govt. officials, and entitlement of widow to survivorship 
annuity under Plan having been established by corrected record, annuity 
payments made to her need not be recovered 

Time limitations 
Changes, etc. 

Modification or revocation of survivorship annuity election made 
under Retired Serviceman’s Family Protection Plan (10 U.S.C. 1431 
et seq.) more than 3 years before first day nonregular member of uni- 
formed services is granted retired pay commencing with month follow- 
ing attainment of age of 62 and meeting eligibility requirements of 
10 U.S.C. 1331 is effective, requirement in 10 U.S.C. 1431(c) for filing 
change or revocation of annuity at any time up to 3 years before first 
day for which retired pay or retainer pay is granted not applying to 
persons who entitled to retired pay pursuant to 10 U.S.C. 1331 may 
either apply for retired pay from first day of month following month in 
which age and service requirements are met or select first day of any 
subsequent month as effective date for payment of retired pay, provided 
individual is member of uniformed services at time of filing election, 
change or revocation 

Member of uniformed services although having met eligibility require- 
ments under 10 U.S.C. 1331 for entitlement to retired pay upon attain- 
ment of 60th birthday, elects to receive retired pay after age 62 and is 
granted retired pay commencing on first day of month following month 
in which he reaches 62, who modifies or revokes survivorship annuity 
election made under Retired Serviceman’s Family Protection Plan 
(10 U.S.C. 1431 et seg.) more than 3 years before first day of month 
for which retired pay is granted has submitted valid change or revoca- 
tion, member entitled to retired pay pursuant to sec. 1331 is not within 
scope of sec. 1431(c) requiring change to be filed at any time up to 3 





INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Time limitations—Continued 
Changes, etc.—Continued 
years before first day for which retired or retainer pay is granted, and 
member not having applied for retired pay until sometime after qualify- 
ing, may file change or revocation after 57th birthday at any time up to 
3 years before effective date of payment of retired pay 
Change on May 17, 1965 or valid survivorship annuity election under 
Retired Serviceman’s Family Protection Plan by officer involuntarily 
retired July 1, 1965, pursuant to Navy and Marine Corps ‘‘Hump 
Act” of 1959, may not be given effect, 10 U.S.C. 1431(c) prescribing 
that ‘“‘change or revocation is not effective if made less than three years 
before the first day for which retired or retainer pay is granted” and, 
although officer had he not been involuntarily retired would have been 
subject to retirement under 10 U.S.C. 6379 on June 30, 1969, date 
more than 3 years after date of election change, he is not protected by 
act of Aug. 1, 1964, act authorizing change or revocation in survivor- 
ship annuity for those officers who had they continued on active duty 
would have been retired on date prescribed by secs. 6376 or 6377, 
making no reference to sec. 6379 retirements; therefore, reduction in 
retired pay of officer to cover cost of participating in Retired Service- 
man’s Family Protection Plan is required to be based on his original 
election 
Concurrent military retired and civilian service pay. (See Com- 
pensation, double, concurrent military retired and civilian service 
pay) 
Disability 
Administrative determination necessity 
Payment of disability retired pay to officer of uniformed services who 
without correction of military records pursuant to 10 U.S.C. 1552 was 
retroactively placed on Army retired list following award of money 
judgment to him for period subsequent to hospitalization for cerebral 
thrombosis incurred while serving on “active duty for training’ in 
Officers’ Reserve Corps was proper, correction under sec. 1552 to give 
officer retired status and right to retired pay not being necessary, Sec- 
retary having made required determination of physical disability while 
officer was receiving basic pay, determination absent in Frith v. U.S., 
156 Ct. Cl. 188; therefore, rule in that case that correction of military 
records is condition precedent to retirement by reason of disability and 
entitlement to retired pay for any period following period covered by 
judgment is not for application, and officer may retain payments 
received and may be paid retired pay withheld 
Effective date 
First of month following application 
Coast Guard enlisted member retired in Aug. 1965 under 14 U.S.C. 
355 upon completion of more than 20 years of service who pursuant to 
Uniform Retirement Date Act, 5 U.S.C. 47a, is voluntarily retired 
Sept. 1, 1965, is not entitled to retired pay computed on basic pay rates 
established by act of Aug. 21, 1965, effective Sept. 1, 1965—first day 
of first calendar month beginning after date of enactment—member 
having taken no action to delay retirement later than first day of month 
following eligibility for retirement, absent exemption from Uniform 
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Retired—Continued 
Effective date—Continued 
First of month following application—Continued 
Retirement Date Act, that act applies, and member is entitled to 
retired pay on Sept. 1, 1955 at rate of retired pay effective on date his 
retirement would have occurred in Aug. 1965 but for Uniform Retire- 
UE NR ates bee Ah en taenseenions< ek as el ca 303 
More than one application for retirement 
Fleet reservists 
Marine Corps enlisted man whose third application for transfer to 
Fleet Marine Corps Reserve was approved Oct. 27, 1965, authorizing 
transfer effective Nov. 30, 1965, after first authorization was revoked, 
and second order directing reinstatement of transfer effective Aug. 31, 
1965, failed because it was never received by commanding officer or 
member must be regarded as having been effectively transferred to 
Fleet Marine Corps Reserve on Nov. 30, 1965, and, therefore, higher 
rates of pay prescribed in pay increase act effective after Sept. 1, 1965, 
are for use in computation of member’s retainer pay rather than lower 
rates which were in effect prior to Sept. 1, 1965 
Rate under 1963 or 1964 pay acts 
Army and Air Force officers 
Officer of uniformed services on active duty through Aug. 31, 1964, 
who having completed more than 32 years of service under 10 U.S.C. 
Ch. 67, which does not specify date of retirement, is retired upon his 
own application effective Sept. 1, 1964, under 10 U.S.C. 1331, with 
retired pay computed pursuant to Formula 3 of 10 U.S.C. 1401, is 
entitled to computation of retired pay not at basic pay rates in Military 
Services Pay Act of 1964, effective Sept. 1, 1964; but at rates in Uni- 
formed Services Pay Act of 1963, Army officer qualifying for retirement in 
Aug. 1964 and receiving retired pay beginning Sept. 1, 1964, earliest 
possible date under Uniform Retirement Date Act of 1930 (5 U.S.C. 
47a), his retired pay must be computed at basic pay rates in effect 
for his grade and length of service in Aug. 1964, which are rates pre- 
scribed by Uniformed Services Pay Act; however, had officer qualified 
for retirement prior to Aug. 1964 and specified retirement effective 
Sept. 1, 1964, Military Services Pay Act rates would apply 
Election of pay computation method 
Change in election 
Time limitation 
Claim for increased retired pay under percentage of disability formula 
of sec. 402(d), Career Compensation Act of 1949, for period beginning 
Oct. 1, 1949, filed Aug. 9, 1965 on basis of erroneous election information 
furnished by Govt. and reasserting May 2, 1950 election under sec. 
402(d), which had been superseded by election made in 1952 to receive 
retired pay as of Oct. 1, 1949, under saved-pay formula of sec. 511 of 
act, entirely new election within prescribed 5-year statutory period, is 
not allowable claim, more than 10 years having expired before reassertion 
of election to receive retired pay under sec. 402(d), period prescribed 
by act of Oct. 9, 1940 (31 U.S.C. 71a) for filing claims in GAO, and which 
in absence of precedent establishing definite period for taking action to 
establish proper election, is period that will be applied as reasonable 
length of time after receipt of misinformation during which elections 
or changed elections may be filed 
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Good conduct citation 
Entitlement 
United States Coast Guard Reserve member retired Nov. 1, 1965 
under 14 U.S.C. 755(e), section amended by act of September 25, 1965 to 
provide same retirement rights, benefits, and privileges prescribed for 
enlisted members of Regular Coast Guard for Reserve enlisted members 
who request retirement on basis of years of active service, is not entitled 
to additional 10 percent formerly authorized for good conduct marks in 
computation of retired pay, saving provision in act of Sept. 6, 1963, 
which eliminated authorization, having no application, member although 
on active duty at time had no right to increase in retired pay to preserve, 
his retirement benefits based on those prescribed for enlisted members of 
Naval Reserve not including 10 percent increase in retired pay on ac- 
count of good conduct marks, neither is member eligible to payment of 
increase under 14 U.S.C. 755(e), amended by the 1965 act, increase 
having been eliminated prior to 1965 act 
Hospitalization, etc., in veterans facilities 
Reduction 
Retired pay of former Army nurse institutionalized in veterans 
hospital whose affairs are administered by guardian and whose un- 
married, legitimate child under 18 is furnished no substantial assistance 
is not subject to retired pay reduction prescribed in 38 U.S.C. 3203(a) (1) 
for veteran, without spouse, child, or dependent parent, who is furnished 
hospital treatment, institutional, or domiciliary care by Veterans 
Admin., statutory requirement of dependency in sec. 3203(a)(1) attach- 
ing only to parents, retirement pay reduction exemption for veteran 
having child is therefore based on parent and child relationship without 
regard to condition of dependency, and veteran having “‘child’”’ within 
meaning of 38 U.S.C. 101(4)—unmarried person, under age of 18, and 
legitimate—is entitled to receive retirement pay free of limitation 
prescribed in sec. 3203(a)(1), and retired pay withheld is payable to 
guardian 
Increases 
Cost of living increases 
Dual Compensation Act reduction formula 
Immediate cost of living increase in retired and retainer pay of 
members and former members of uniformed services that is authorized 
by sec. 5(a) of act of Aug. 21, 1965 to reflect changes since 1962 in 
Consumer Price Index is increase within contemplation of sec. 201(a), 
Dual Compensation Act, and affeets operation of formula contained 
in section to proportionately increase basic $2,000 of retired pay that 
is not subject to reduction when retired Regular officer holds civilian 
position, reference to 10 U.S.C. 1401a(b), prescribing procedure for price 
index increase on calendar year basis merely describing changes con- 
templated to keep pace with rising cost of living; therefore, although 
immediate cost of living increase authorized by sec. 5(a) of 1965 pay 
act is not increase pursuant to sec. 140la(b), it nevertheless is increase 
authorized to reflect changes in Consumer Price Index and comes within 
meaning of Dual Compensation Act 
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PAY—Continued 
Retired—Continued 
Increases—Continued 
Cost of living increases—Continued 
Dual Compensation Act reduction formula—Continued 
Limitation in application of immediate cost of living increase pro- 
vided in sec. 5(a) of act of Aug. 21, 1965 to members or former members 
of uniformed services who are entitled to retired pay or retainer pay 
computed under rates of basic pay in effect before effective date of act, 
Sept. 1, 1965, having no effect on retired or retainer pay computed under 
rates of basic pay established by 1965 act, future cost of living increase in 
accordance with 10 U.S.C. 140la(b), as amended by sec. 5(b) of 1965 
act, would affect operation of formula contained in sec. 201(a), Dual 
Compensation Act, to cause proportionate increase in basic $2,000 of 
retired pay that is not subject to reduction when retired Regular officer 
See I Se Sees sch hawa ceeabedekaet eusrund 
Method of computation 
Percentage multiple determination 
Army officer retired effective Sept. 1, 1963, under 10 U.S.C. 3911, 
with combined total of 21 years 5 months and 29 days creditable 
service under 10 U.S.C. 1405, in computation of his retired pay, pre- 
scribed in 10 U.S.C. 3991, Formula B, as monthly basic pay of retired 
grade multiplied by 2% percent of years of service under sec. 1405, may 
not have date active service was terminated, Aug. 31, 1963, included 
as day of creditable service to increase total service to 21 years and 
6 months, thereby counting his service as 22 years in determining 
applicable percentage multiple, 5 U.S.C. 84, providing that in com- 
putation of compensation payable on monthly or annual basis, each 
month shall consist of 30 days and exclude 3lst day of any month, 
and Formula B requiring disregarding of that part of year that is less 
than 6 months, total service of officer counted as 21 years produces 
percentage multiple of 5244 for use in computing his retired pay 
Re-retirement 
Retired originally without pay 
Naval or Marine Corps Reserve officer who having twice failed of 
selection for promotion to next higher grade is transferred at his request 
to appropriate Retired Reserve without pay pursuant to 10 U.S.C. 
6389(c), and then with his consent is ordered to active duty under 10 
U.S.C. 672(d), completing more than 20 years’ active service, including 
10 years’ active commissioned service, who is released from active duty 
before attaining age 60 and eligibility for retirement under 10 U.S.C. 
1331, qualifies for retirement under 10 U.S.C. 6323, language of subsec. (f) 
overcoming inherent limitation to coverage of members placed in retired 
status without pay, and as members transferred from honorary list of 
Naval Reserve to Retired Reserve under sec. 213(b), Armed Forces 
Reserve Act of 1952, one of two groups expressly mentioned in subsec- 
tion, included members who were receiving no retired pay, officer placed 
on Retired Reserve list without retired pay upon own application may 
qualify for retirement under sec. 6323 upon completion of service pre- 


Service credits. (See Pay, service credits) 








164 


69 


INDEX DIGEST 


PAY—Continued 

Retired—Continued 

Status on retired list 

Subsequent to judgment award 

Payment of disability retired pay to officer of uniformed services who 
without correction of military records pursuant to 10 U.S.C. 1552 was 
retroactively placed on Army retired list following award of money 
judgment to him for period subsequent to hospitalization for cerebral 
thrombosis incurred while serving on “active duty for training’’ in 
Officers’ Reserve Corps was proper, correction under sec. 1552 to give 
officer retired status and right to retired pay not being necessary, Secre- 
tary having made required determination of physical disability while 
officer was receiving basic pay, determination absent in Frith v. U.S., 
156 Ct. Cl. 188; therefore, rule in that case that correction of military 
records is condition precedent to retirement by reason of disability and 
entitlement to retired pay for any period following period covered by 
judgment is not for application, and officer may retain payments received 
and may be paid retired pay withheld 

Fact that judicial decision is rendered on merits of case does not always 
establish proper legal basis for payment of retired or disability retirement 
pay beyond period covered by judgment; therefore, accounting and 
disbursing Officers should avail themselves of authority in 31 U.S.C. 74 
to present doubtful situations of this nature to Comptroller General for 
advance decision in order to protect interests of U.S. as well as rights of 
individuals involved 
Saved 

Enlisted to warrant officer status 

Enlisted Navy member temporarily appointed warrant officer, W-1, 
under 10 U.S.C. 5596, who entitled to ‘‘saved pay’’ that includes in addi- 
tion to basic pay, subsistence in kind or money allowance, and quarters 
allowance when not assigned to Government quarters or adequate 
housing facilities, elects to receive larger sum of basic pay and commuted 
rations due him as enlisted man, upon reporting to overseas duty station 
where quarters and messing facilities are unavailable, is entitled to 
“saved pay’”’ computed to include in addition to basic pay and quarters 
allowance, value of higher subsistence allowance rate in lieu of commuted 
rations rate in effect at time of member’s temporary promotion, total of 
pay and allowances that exceeds total due as a W-1, warrant officer, 
subsistence in kind and money allowance in lieu thereof, prescribed on 
basis of conditions under which duty is performed, being alternatives of 
same basic allowance 
Service credits 

Cadet, midshipman, etc. 

Concurrent enlisted Reserve service 

Relief provided in act of Oct. 2, 1964 from liability to refund over- 
payments received prior to Mar. 15, 1961, by enlisted members of Naval 
Reserve appointed as midshipmen without termination of their enlist- 
ment contract, pursuant to act of June 25, 1956, and erroneously credited 
in computation of basic pay with period of enlisted service on and after 
date of appointment, is for application only to midshipmen appointed 
on or prior to June 25, 1956, sec. 4 of act precluding credit for any period 
of service in enlistment or period of obligated service while also serving 
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PAY—Continued 
Service credits—Continued 
Cadet, midshipman, etc.—Continued 
Concurrent enlisted Reserve service—Continued 
as cadet or midshipman under appointment accepted after June 25, 1956, 
in computation of length of service for any purpose, not having been 
repealed or modified by 1964 act; therefore, officer appointed as mid- 
shipman in Naval Reserve after June 25, 1956, and informed of pro- 
hibition in 1956 act, who was improperly credited for period of dual 
enlisted midshipman service in establishing rate of active duty basic pay 
does not come within scope of relief provisions of 1964 act 
Retired pay 
Active service as midshipman in Regular Navy performed under au- 
thority of sec. 3 of act of Aug. 13, 1946, by officer retired under 10 U.S.C. 
6323, providing for computation of retired pay at 2} percent of basic 
pay of grade in which retired, multiplied by years of service prescribed 
by sec. 1405, may be credited to establish percentage multiple for com- 
puting officer’s retired pay, sec. 1405 prescribing but not defining ‘“‘years 
of service,” definitions in 10 U.S.C. 101 (22) and (24) are for application, 
and paragraphs containing no restriction as to status in which active 
service must have been performed in order to be creditable, active service 
of officer as midshipman is creditable under sec. 1405 and should be 
included in determining percentage multiple to be used in computing 
his retired pay 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 
status 
Enlisted Reserve service credit 
Enlisted Reserve service of member of uniformed services who although 
concurrently ‘‘a member of the program” authorized by Reserve Officers’ 
Training Corps Vitalization Act of 1964, enacted Oct. 13, 1964, has not 
started advanced officer training prescribed in 10 U.S.C. 2104 for last 
2 years of 4-year ROTC program authorized is creditable to enlisted 
member for basic pay purposes, 10 U.S.C. 2106(c), 2107(g) and 37 
U.S.C. 205(e), added by 1964 act, not prohibiting enlisted members from 
counting concurrent enlisted service while member of ROTC program; 
however, officer may not be credited with enlisted service performed on 
and after Oct. 13, 1964, either before or after starting advanced training, 
10 U.S.C. 2106(c) prohibiting credit for period of advanced training 
“for any purpose,” and 37 U.S.C. 205(e) prohibiting credit in computing 
basic pay for any period of service performed concurrently as member 
of uniformed services and as member of Senior ROTC 
Service creditable for basic pay purposes to enlisted reservists, con- 
currently Contract student in third or fourth year of 4-year NROTC pro- 
gram on date of enactment of Reserve Officers’ Training Corps Vitaliza- 
tion Act of 1964, Oct. 13, 1964, having been authorized to be counted 
on Oct. 12, 1964, continues to be authorized after that date, restriction 
in 37 U.S.C. 205(e), added by 1964 act, barring credit for ‘“‘any period 
of service after the enactment of this subsection” that officer performed 
concurrently as member of Senior ROTC, effective Oct. 13, 1964, 
applying only to service performed after Oct. 13, 1964 
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PAY—Continued 
Service credits—Continued 
Fractional year 
Less than six months 
Army officer retired effective Sept. 1, 1963, under 10 U.S.C. 3911, with 
combined total of 21 years 5 months and 29 days creditable service 
under 10 U.S.C. 1405, in computation of his retired pay, prescribed in 
10. U.S.C. 3991 Formula B, as monthly basic pay of retired grade multiplied 
by 2% percent of years of service under sec. 1405, may not have date 
active service was terminated, Aug. 31, 1963, included as day of creditable 
service to increase total service to 21 years and 6 months, thereby counting 
his service as 22 years in determining applicable percentage multiple, 
5 U.S.C. 84, providing that in computation of compensation payable on 
monthly or annual basis, each month shall consist of 30 days and exclude 
3lst day of any month, and Formula B requiring disregarding of that 
part of year that is less than 6 months, total service of officer counted as 
21 years produces percentage multiple of 52% for use in computing his 


Retention after mandatory retirement 

Army major who at time of qualifying for mandatory retirement under 
10 U.S.C. 3915(b) on Aug. 6, 1963, effective Sept. 1, 1963, had 25 years 
and 30 days of service, but who, retained on active list for purpose of com- 
pleting 28 years and 30 days, voluntarily retired, with approval of Secre- 
tary of Army, on Sept. 1, 1965, after completing only 2 years and 24 days 
of additional active service, is entitled to credit for service performed 
from Aug. 7, 1963 through Aug. 31, 1965, under sec. 3927, retirement 
date having been fixed on basis of officer’s election or administrative dis- 
cretion, restrictive provisions of Uniformed Retirement Date Act, 5 
U.S.C. 47a, do not apply and monthly retired pay of Officer is for compu- 
tation under Formula A of 10 U.S.C. 3991, on basis of monthly basic 
pay rate applicable Sept. 1, 1965, effective date of Uniformed Services 
Pay Act of 1965, to grade of major with over 23 years of service, multi- 
plied by 2% percent times 27 years of service credited under 10 U.S.C. 


Submarine duty 

Thirty-first day of the month 

Monthly incentive pay authorized in 37 U.S.C. 301 for submarine 
duty being percentage increase of annual pay of members of uniformed 
services is within meaning of act of June 30, 1906, 5. U.S.C. 84, pre- 
scribing that in computing compensation for fractional part of month, 
each month shall consist of 30 days, excluding 3lst of any calendar 
month and treating February as having 30 days; therefore, officer in 
active duty pay status for period in excess of 30 days who performs sub- 
marine duty on 3lst of month may not be paid submarine pay for that 
day pursuant to 5 U.S.C. 84, and officer serving on extended active duty 
is not within purview of 37 U.S.C. 1004, providing for entitlement to pay 
and allowances for each day, including 31st day of month, when member 
serves continuous period of less than 1 month 





992 INDEX DIGEST 


PAY—Continued 

Travel time to training areas 

Cadets or midshipmen appointed under 10 U.S.C. 2107, or persons 
enrolled in advance training program prescribed by 10 U.S.C. 2104, 
receiving scholarship assistance pursuant to Reserve Officers’ Training 
Corps Vitalization Act of 1964, who as members of Senior Reserve 
Officers’ Training Corps participate in field training and practice 
cruises provided by sec. 2109 are not entitled to pay and allowances for 
travel time to and from summer training, 1964 act amending 37 U.S.C. 
209(c) to authorize pay to members of Corps while ‘attending field 
training or practice cruises,’’ using language substantially same as that 
used in prior authority for training under which active duty pay for 
travel to and from training was not paid is to be given same application 
absent indication in 1964 act that pay for travel was intended, therefore, 
pay may be authorized only from day of arrival at camp or practice 
cruise to day of relief from duty; however, payments made to Naval 
Reserve Officers’ Training Corps students pursuant to regulation after 
enactment of 1964 act approved Oct. 13, 1964, until Apr. 26, 1965 will 
not be questioned..............- weit, ci kee bs dad iat 
Withholding 

Debt liquidation 

Bankruptcy of member 

Deductions from pay of enlisted member of uniformed services with- 
out his consent after he had filed petition in bankruptcy listing his debt 
to Govt. for excess cost of shipping house trailer on his schedule of debts 
were improper in view of pending bankruptcy proceedings, which later 
terminated in discharge providing legal protection for bankrupt against 
any action to recover debt, and amount collected from member, sub- 
sequently discharged under other than honorable conditions for failure 
to pay just debts, should be refunded to him, and upon final audit of 
member’s account through date of discharge, although no right of set-off 
exists to recover excess cost of shipping house trailer, discharge in bank- 
ruptcy protecting bankrupt from recovery of indebtedness, a debt to 
Govt. incurred after filing of bankruptcy proceedings and not included 
in discharge may be collected by set-off against final account, bankruptcy 
proceedings having no bearing on liquidation of subsequent debts 

PAYMENTS 

Contracts. (See Contracts, payments) 
Discount on contract payments. (See Contracts, discounts) 
Erroneous 

Recovery 

Officers and airmen who incident to partial closing of Air Force base 
for repairs are sent as unit, within contemplation of par. M4201-14 of 
Joint Travel Regs., to another base on temporary duty for varying periods 
on “‘as needed” basis to maintain bomber alert, and are furnished Govt. 
quarters and messing facilities without charge are not entitled to per 
diem, even though small portion of officers of unit are forced to use 
commercial facilities and are paid per diem allowance, and temporary 
duty having been performed as group assignment, fact that orders are 
issued to individuals, omitting name of unit or detachment, does not 
defeat restriction in par. M4201—14 against payment of per diem allow- 
ance, nor does payment of per diem to small number of officers required 
to live in commercial facilities afford basis to pay per diem allowance to 
those members furnished Govt. quarters and messing facilities, and 
erroneous payments made to them should be recovered 
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PEACE CORPS 
Volunteers 
Cash allowance in lieu of transportation 
Peace Corps enrollee who upon completing tour of duty in Nepal 


elected cash ($707.70) rather than travel in kind, applying cash to pur- 


chase of round-the-world round trip ticket in anticipation of returning to 
Nepal under contract signed with Agency for International Development 
before departing for U.S., entitled under contract to reimbursement for 
return to Nepal on actual expense basis not to exceed cost by most direct 
route of class and kind of travel actually performed, in no event to 
exceed cost of economy class commercial regularly scheduled air travel 
by most direct route, may only be reimbursed actual expenses—one-half 
round trip ticket ($640.17), amount less than constructive cost of one-way 
economy class commercial air transportation by most direct route—and 
fact former enrollee did not expend full amount of cash received to return 
home vests no right in Govt. to recover unexpended balance of un- 
conditional payment 
PERSONAL SERVICES 

Private contract v. Government personnel 

Research subjects 

Services of human beings that are not selected on normal basis of 
employee qualifications as research subjects in performance of ‘‘in-house”’ 
medical research by Govt. personnel who will not direct or control 
accomplishments by individual, but rather measure or record research 
experiment results—participation of individual necessary but neutral 
element—may be secured by contract on fee basis, unique situation not 
establishing employer-employee ralationship, subjects will not be 
entitled to leave, retirement, salary, tenure, orany other normal incidents 
of employment, and there is reasonable basis to determine it would be 
more economical, feasible, or necessary to procure services of such persons 
for research purposes by contract; therefore, services normally performed 
by Govt. personnel may be made subject of independent-contractor 
relationship rather than employer-employee relationship 

POST OFFICE DEPARTMENT 

Employees 

Compensation. (See Compensation, postal service) 

Compensatory time 

Postal service annual rate regular PFS-8 employee absent without 
pay 4 hours on regularly scheduled 8-hour day of his 40-hour workweek 
who performs work after scheduled hours may not be granted com- 
pensatory time for work performed after hours, sec. 5(b)(2), Federal 
Employees Salary Act of 1965, authorizing compensatory time equal 
to overtime worked only for work in excess of that included in employee's 
regular work schedule, and PFS-8 employee having performed no 
overtime work may not be granted compensatory time for work per- 
formed after scheduled hours on day that he was in leave without pay 
status for part of day 

Leaves of absence 

40-hour workweek limitation 

Substitute postal employee entitled to payment of overtime pursuant 
to 39 U.S.C. 3573 for work performed in excess of 40 hours per week 
who at time of reporting in ill had worked 4 days of scheduled work- 
week and was in pay status for 36 hours may not be granted 8 hours 


235-533 O - 67 - 65 
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POST OFFICE DEPARTMENT—Continued 
Employees—Continued 
Leaves of absence—Continued 
40-hour workweek limitation—Continued 
of sick or annual leave for last day of service week and paid overtime 
rates for 4 hours in excess of basic 40-hour workweek, overtime payable 
only for work actually performed after substitute employee has been 
in work or paid leave status for 40 hours, employee may only be granted 
4 hours’ leave, annual or sick, to coniplete basic 40-hour workweek and 
paid straight time compensation for completed 40 hours-__._- 
Postmasters 
Fourth-class post office facilities 
Furnished without charge 
Allowance authorized under 39 U.S.C. 3544(h) to be paid to post- 
master at fourth-class office when he furnishes quarters, fixtures, and 
equipment, designed to reimburse him in part for cost of furnishing 
such items, may not be paid to postmaster furnished free quarters, 
fixtures, and equipment by another Federal agency or by State govern- 
ment, and any allowance payments made after Aug. 14, 1964, to fourth- 
class postmaster who does not furnish quarters, fixtures and equipment 
at his personal expense are invalid and payments should be recovered - - 
Transfers 
Relocation, etc., expenses 
Return travel expense entitlement of postal employees who are 
involuntarily reassigned to another facility and later retransferred to 
their original facility upon occurrence of vacancy is governed by travel 
and transportation expense authority in sec. 1 of Administrative Ex- 
penses Act of 1946, 5 U.S.C. 73b-1, and sec. 6(a) of Federal Employees 
Salary Act of 1965, 39 U.S.C. 3107, which requires administrative 
determination that transfer or relocation is in interest of Govt. and, 
therefore, if there is administrative determination that retransfer is in 
interest of Govt., employee may be allowed return travel and relocation 


Fund depositories 

Postmasters accounts 

To require postmasters when qualified banks are unavailable to 
deposit funds in their custody in uninsured national or State banks 
without liability for loss of funds due to no fault or negligence on their 
part would contravene 39 U.S.C. 2209, which permits postmasters in 
their official capacity to deposit funds in unauthorized banks at their 
own risk, and as power to administer Federal statute and to prescribe 
rules and regulations to that end is not power to make law, rules and 
regulations must be in harmony with statute, therefore, it would not be 
proper for Postmaster General under 39 U.S.C. 501 to issue instructions 
or regulation to require postmasters to use undesignated depositories; 
however, postmasters may be advised that sec. 2403 provides means to 
relieve them from responsibility for loss of funds deposited in uninsured 
banks after investigation and determination by Postmaster General 
that loss was without negligence 
Lease-purchase program. (See Lease-Purchase Program 
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POST OFFICE DEPARTMENT—Continued 

Leases 

Liability for structural damage 

Claim for cost of structural damage repairs occasioned by ruptured 
waterline to garage constructed in accordance with Govt. drawings and 
specifications for leaseback to Post Office Dept., lessor covenanting 
to restore or reconstruct structural damage, obligation independent of 
sufficiency of plans and specifications, may not be approved for pay- 
ment, drawings and specifications furnished by Govt. not constituting 
warranty, lessor, solely responsible for adequacy of building plans, 
may not shift his obligation to repair damage to Govt., and leaseback 
involving two distinct undertakings—constructing and financing pri- 
vately owned building for lease to Govt., necessarily related transactions, 
but separate legal rights—there is no legal basis for Govt. to assume 
lessor’s obligation under covenant to repair, and Govt. neither owning 
leased premises, nor contracting for building construction also is not 
liable for sufficiency of plans under theory of implied warranty 
Mails 

Postal automated unit 

Procurement 

Automated postal unit consisting of fabricated core manufactured to 
contain dispensing machines furnished by Government, to be installed 
in space leased in shopping center, lobbies, airport terminals, and rail- 
road stations at nominal rentals under agreements cancelable upon 30 
days notice, offering unattended service 24 hours a day, 7 days a week 
is neither public building nor public improvement within meaning of 
3733, Revised Statutes, 41 U.S.C. 12, and specific appropriation for its 
procurement is not required, in view of fact unit, a complex, versatile 
machine consisting of a core, integral component of unit, that provides 
support and security protection for specialized operating equipment is, 
because of its flexible characteristics, neither regarded as building nor 
aaa to be an improvement, term used primarily with reference to 


y 
PRISON AND PRISONERS 

Injury or death benefits 

Recovery 

Appropriation chargeable 

Compromise offer accepted under authority of 28 U.S.C. 2677 in 
settlement of suit brought against U.S. by prison inmate injured while 
performing an unauthorized task, settlement which does not designate 
source of funds to be used, should be paid from prison industries fund as 
an operation expense of Federal Prison Industries, Inc., rather than from 
current appropriation of Bureau of Prisons, right of recovery having 
been based on negligence on part of Federal Prison Industries—defined 
in 31 U.S.C. 846 as wholly owned corporation of U.S.—in its mainte- 
nance of corporation-owned saw 
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PROPERTY 
Easements, rights-of-way, etc. (See Easements, rights-of-way, etc.) 
Private 
Acquisition 
Contractor’s equipment 
Claim for losses alleged to have been brought about by changes, 
variances, and excessive research and development processes under 
small business set-aside for manufacture of vacuum cleaner attachment 
and submission of pilot model, tools and molds used in manufacture of 
item to be conveyed free of charge to Govt., may not. be allowed, con- 
tract a fixed price rather than a research and development contract, 
contractor had responsibility for meeting specifications and t-st require- 
ments, and absent price adjustment provision, there is no entitlement to 
additional compensation for unforeseen difficulties not occasioned by 
specification changes within purview of changes clause of contract, and 
acceptance by Govt. of free of charge voluntary offer of tools and molds, 
proper under invitation and sec. 1—-2.305 of Fed. Procurement Regs., 
constitutes no equitable basis for relief of contractor 
Damage, loss, etc. 
Carrier’s entitlement to payment 
Delivery requirement 
Compromise amount paid by employee for transportation services 
incident to change of official station on undelivered household goods 
destroyed by fire prior to act of Aug. 31, 1964, that had moved under 
Govt. bill of lading may not be reimbursed to him, no liability existing 
on part of Govt. for freight charges, absent delivery, and in view of 
fact question of shipper’s legal liability for freight charges on undelivered 
shipment is unsettled, conclusion supported by carrier’s acceptance of 
compromise offer, and although under 1964 act, subject to limitations 
prescribed and restrictions in agency regulations, Govt. recognizes 
liability for loss of or damage to personal property arising incident to 
services of employee, that statute does not operate retroactively to pro- 
vide relief for loss occurring prior to enactment 
Household effects 
Transportation, etc., charges 
Several shipments of household goods of military personnel moving 
under Govt. bills of lading showing each transportation contract to 
pack, transport, and store goods was single unified transaction made 
for purpose of moving household goods of service member from origin 
point to designated destination having been destroyed by fire within 
90-day period goods were to be stored at destination before delivery 
was accomplished, carrier is not entitled to line-haul transportation 
and accessorial service charges, and conditional payment made to 
carrier under procedure authorized by GAO Manual For Guidance of 
Federal Agencies, Title 5, sec. 3075, not having waived proper accom- 
plishment of bills of lading, carrier remained liable for shipments during 
storage and until delivery to consignee or owner, services under contract 
being interdependent and not severable; therefore, absent performance 
called for by contract, Govt. is not liable for any part of contract price_- 
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PROPERTY—Continued 

Public 

Damage, loss, etc. 

Carrier liability 
Released valuation 

Released value rates in tariff supplement requiring shipper statement 
of declared value, filed with Interstate Commerce Commission by motor 
carrier subsequent to contracting to transport Govt. shipments at lower 
than tariff rates pursuant to 49 U.S.C. 22 and 317, do not apply to 
tender and liability of carrier for damage to equipment transported 
at reduced rates is full valug of damage, intent that released value rates 
apply with tender rates not appearing in tariff supplement and tender nor 
otherwise evidenced, carrier having accepted shipment without required 
value declaration on face of bill of lading, and fact that tender is subject 
to rules and regulations of volume shipments on file with Commission 
does not operate to incorporate released value rates into tender to 
convert unreleased quotation rates into offer of choice of rates based 
on valuation, and only single rate having been offered, printed restricted 
value condition on bill of lading does not limit carrier liability 

Exchange or sale for similar items 

Bids with or without trade-in 

Bid that failed to comply with invitation requirements to include 
trade-in-allowance for old equipment being replaced by new equip- 
ment to be purchased, or to submit cash bid, independent of trade-in- 
offer, on used equipment, where acceptance of guaranteed price made 
after bid opening for used equipment if placed on sale would make bid 
lowest received, was properly rejected, no cash bid having been received, 
use of trade-in-method for disposal of used property, pursuant to 
regulations issued under sec. 201(c) of Federal Property and Adminis- 
trative Services Act of 1949, obtains greater net return, and on basis 
of guarantee of fixed amount upon sale of equipment, bid may not be 
reevaluated after bid opening, guarantee constituting offer tendered 
after bid opening, acceptance in effect would permit submission of 
second bid after disclosure of all bid prices contrary to well-established 
principles governing bid procedures 

Fire fighting services 

When military reservation, portion of which is ‘‘Federal enclave” 
exclusively under jurisdiction of U.S., is located in locally formed rural 
fire district that refuses to furnish free fire-fighting services to Govt., 
contract for protection to cover entire reservation is not precluded by 
ruling that Federal funds may not be expended to fight fires on Govt. 
reservation, statutory duty of State or municipality to furnish fire- 
fighting services to property owners extending to property of U.S., locally 
established rural fire district having no obligation to furnish fire protec- 
tion services to Federal enclave and free to redraw boundaries to exclude 
Federal reservation inadvertently included within its boundaries; 
therefore, to provide fire protection service Govt. may enter into contract 
with fire district to cover both Federal enclave and that part of military 
reservation that is not under Federal jurisdiction 
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PROPERTY—Continued 

Public—Continued 

Surplus 

Transfer to Government agencies 
Authority 

Property declared excess by Dept. of Navy without qualification or 
restriction and needed by Post Office Dept. for lease-purchase construc- 
tion project authorized under 39 U.S.C. 2103 may be conveyed at current 
fair market value by General Services Admin. to successful bidder on 
project, value to be approved by Bur. of Budget, and although authority 
in sec. 203(e)(3)(G) of Federal Property and Administrative Services 
Act of 1949, as amended, to negotiate disposals of property applies to 
“surplus property,” that term is defined in sec. 3(g) of act as including 
excess property that is not required for needs and discharge of responsi- 
bilities of all Federal agencies, and Post Office Dept. having authority 
to acquire options ox property from private parties to effectuate lease- 
purchase program, even though not approved to receive direct transfers 
of surplus property, GSA may convey needed property to successful 
bidder as though Post Office had acquired option from private owner- - 

What constitutes 

Proposed arrangement under which General Services Admin. would 
purchase leased punched-card and automatic data processing equip- 
ment, through third-party leasing firm as agent using third-party funds, 
transfer title to leasing firm and lease back equipment at reduced rates 
and at overall savings to Govt. may be regarded as single transaction 
accomplished as lease method of procurement rather than as actual 
procurement vesting title to equipment in Govt. and, therefore, since 
equipment is not Govt. property, surplus property disposal requirements 
in Federal Property and Administrative Services Act of 1949, 40 U.S.C. 
471, would not preclude proposed procedure 

PUBLIC BUILDINGS 

Construction 

Retroactive rule 

Where original application for construction of ‘‘collegiate” school of 
nursing is filed under Health Professions Educational Assistance Act of 
1963, and refiled after enactment of Nurse Training Act of 1964— 
continuing and enlarging “‘collegiate” facilities program—and availa- 
bility of 1966 grant funds, but construction began prior to fund avail- 
ability, rule against “retroactive” participation in construction started 
prior to availability of appropriation under enabling legislation does not 
apply and Govt. may share in entire cost of construction project, and 
two collegiate training facilities programs, pre-existing one under 1963 
act and one authorized by Nurse Training Act of 1964, eligible for 
assistance under both 1963 and 1964 acts, being for all practical purposes 
substantially same program, grant based on Federal share of entire cost 
to construct space for new collegiate nursing program may be awarded 
upon approval of application previously received 

Grant on basis of filing of original application under Health Pro- 
fessions Educational Assistance Act of 1963, for construction of nurse 
training facility to include “collegiate” training space, program author- 
ized by 1963 act, as well as “associate degree” training space, subse- 
quently authorized in Nurse Training Act of 1964, and refiled subsequent 
to enactment of 1964 act and availability of 1966 grant funds, where 
construction began after enactment of 1964 act, but prior to appropri- 
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PUBLIC BUILDINGS—Continued 
Construction—Continued 
Retroactive rule—Continued 
ation availability, is prohibited by rule against “retroactive” partici- 
pation in construction, as “associate degree” training program authorized 
in 1964 act is not extension of pre-existing program that involves 
transition from old to new program; however, although Govt. may not 
share in entire cost of construction program, participation to extent of 
work to be completed after date of new application, filed subsequent to 
availability of funds, is proper, term ‘‘construction”’ in 1964 act including 
expansion of existing buildings 
PUBLIC UTILITIES 
Contracts 
Status of bidder 
Under separate invitations for bids to furnish natural gas, fuel oil, 
and coal over 5-year period to determine most economical fuel avail- 
able, contract for gas or oil to be subject to appropriation of funds for 
conversion of existing coal burning heating plants, award by Dept. of 
Defense of long-term contract for delivery of natural gas to military 
installations in Alaska is not precluded under 40 U.S.C. 481(a)(3), 
’ notwithstanding bidder is not public utility within contemplation of 
section due to its doubtful status under Title 42 of Alaska Statutes, 
Congress having authorized long-term contracts for services with 
public utility aspects, categorizing service rather than contractor, and 
as “‘gas’”’ is utility by definition, contract to furnish public utility gas 
service by firm that is not within strict legal definition of “public utility” 
is not prohibited under authority of 40 U.S.C. 481(a)(3), prescribing 
long-term contracts for public utility services 
Damages 
Federal Disaster Act assistance 
Financial assistance to repair portions of sewage treatment plant 
damaged by tornadoes after State public utility acceptance but before 
completion of overall project may not be authorized under Federal 
Disaster Act, 42 U.S.C. 1855 e¢ seg., plant not in éperation at time of 
damage is not “essential public facility’? within meaning of act that 
contemplates assistance for alleviation of immediate effects of major 
disaster and for repair of essential facilities on temporary or emergency 
basis, leaving restoration, replacement, or permanent improvements to 
local government, and while sewage treatment plant is essential func- 
tion, damaged facility not yet completed in overall, not in use, or sched- 
uled for operation is not within purview of Federal Disaster Act, and 
Federal contribution to financially assist in repair of damaged portions 
of plant may not be authorized 
QUARTERS 
Government furnished 
Service charges 
Reserve officers 
Service charges levied in accordance with regulation requirements 
against Reserve officers for occupancy of Govt. bachelor officer quarters 
incident to performing annual training duty with pay are not reimburs- 
able, par. M6001 of Joint Travel Regs.’ providing that per diem allow- 
ances are not payable for any period Reserve member is at his training 
duty station, except for incidental travel expenses on arrival and de- 
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QUARTERS—Continued 
Government furnished—Continued 
Service charges—Continued 
Reserve officers—Continued 


parture days, and as Reserve officers who during period of training are 

not away from an only post of duty in a travel status that would entitle 

them to per diem prescribed by 37 U.S.C. 404, service charges paid by 

officers are personal expenses that are not reimbursable to them_-_-____-_ 551 
QUARTERS ALLOWANCE 
Additional 

Transient quarters occupancy 

Members of uniformed services without dependents under permanent 
change-of-station orders authorizing leave en route who occupy transient 
type quarter before departing old station or upion arrival at new station 
may be paid basic allowance for quarters not to exceed 30 days of such 
occupancy whether or not in leave status, and regulations to this eTect 
may be issued under sec. 403 of E.O. No. 11157, prohibition in 37 U.S.C. 
403(b) against payment of basic allowances for quarters to members 
in leave or travel status between permanent duty station not being 
applicable at permanent station. ..2-. 2... 2.22. eee eee 347 
Civilian overseas employees 

Locally hired employees 

Eligibility determination erroneous 

Civilian employee locally hired by Air Force, married to foreign 
national during period of prior employment by Defense contractor, 
who is erroneously determined to be eligible to receive living quarters 
allowance may not have her indebtedness waived under sec. 202 of the 
Overseas Differentials and Allowances Act (50 U.S.C. 3034) on basis 
that recovery of overpayment would be against equity and good con- 
science, sec. 113 of Standardized Regs., implementing sec. 202, pre- 
scribing waiver only in cases of emergency transfers or involuntary 
separations to relieve employees from obligation of repaying rent 
advance that cannot be recovered from third party lessor upon termina- 
tion of lease, and as general policy of waiver of recovery of improper 
quarters allowance payments cannot be based on narrow standard of 
recovery waiver in sec. 202, nor on basis of specific waiver provisions in 
other acts, even though criteria of being against equity and good con- 
science is present, improper payments to locally hired employee may not 
College attendance 

Election not to occupy Government quarters 

Officer of uniformed services who is issued temporary orders for 
approximately 267 days to enable her to fulfill requirements for univer- 
sity degree, no permanent station change or expenses to Govt. for 
travel and per diem being involved, may elect not to occupy assigned 
quarters and instead receive basic allowance for quarters, officer with- 
out dependents, in pay grade above O-3, and entitled to basic pay, who 
is not in travel or leave status between permanent duty stations, meet- 
ing requirements of 37 U.S.C. 403, and having elected not to occupy 
Govt. quarters is entitled to basic allowance for quarters as for officer 
of her grade without dependents for period involved 
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QUARTERS ALLOWANCE—Continued 
Dependents 
Children 
Occupancy of quarters assigned to another member 
Navy officer contributing to support of his children, who occupying 
public quarters assigned to their step-father, an Air Force officer, are 
not guests within meaning of par. 403 of E.O. No. 11157, although prop- 
erly denied payment of basic allowance for quarters on behalf of his 
children while on sea duty and after assignment of quarters at new per- 
manent station is entitled to payment of quarters allowance for period 
that he was in leave and transient status between sea duty and furnishing 
of quarters at his new permanent station, interim period during which 
he did not occupy public quarters. 44 Comp. Gen. 713, modified 
Husband’s dependency 
Actual dependency requirement 
Husband of officer of uniformed services, graduate student at univer- 
sity who in addition to 9-month stipend of $1,800 receives $100 each 
month from officer while at university and $300 for each of 3 remaining 
months of year is not dependent within meaning of 37 U.S.C. 401 to 
entitle officer to payment of basic allowance for quarters as for depend- 
ent, officer not contributing over one-half of support of husband, as 
required by sec. 401, does not have dependent, and husband accepting 
stipend in order to attend classes for his future advantage is not incapable 
of self-support on account of mental or physical infirmity 
Proof of dependency 
Divorce validity 
Member of uniformed services who was remarried after grant of 
ex parte divorce to wife, who although signing local municipal register 
of residents and appearing in court had not otherwise established 
residence or domicile, and where member served with papers and summons 
in New York, N.Y., failed to appear or file answer, is not entitled to 
basic allowance for quarters on account of dependent wife, foreign 
court lacking jurisdiction of subject matter of divorce in absence of 
actual residence or domicile of at least one of parties to divorce, validity 
of ex parte divorce is too doubtful to warrant payment of allowance 
claimed incident to remarriage of member, notwithstanding N.Y. 
Court of Appeals recognized bilateral Mexican divorce in Rosenstiel v. 
Rosenstiel, and lacking indication similar recognition would be extended 
to unilateral or ex parte divorce, service of process upon member is not 
regarded as equivalent to actual appearance in foreign court 
Dishonorable discharge voided 
Payment of allowance 
Although member of uniformed services upon correction of his military 
records pursuant to 10 U.S.C. 1552, which voided dishonorable discharge, 
did not claim arrears of pay and allowances due him for period covered 
by record correction that effected his retention in active duty status 
until issuance of certificate of honorable discharge, payment of auto- 
matically reinstated class Q allotment that had been discontinued 
upon dishonorable discharge of member from service, and which is due 
former wife of member and their children may be made to wife if prior 
to payment she executes certificate of acceptance for full allotment 
portion of claim thereby giving Govt. good acquittance 
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QUARTERS ALLOWANCE—Continued 
Government quarters 
Effect of occupancy on allowance entitlement 
Occupancy by Air Force officer and his dependents of visiting officers 
quarters for period of less than 30 days at officer’s new permanent 


duty station while awaiting assignment of suitable on-base housing does 
not deprive officer of entitlement to basic allowance for quarters for 
period of temporary occupancy, sec. 403 of E.O. No. 11157, dated 
June 22, 1964, providing for temporary occupancy of Govt. quarters 
by member and his dependents without loss of basic allowance for 
quarters for period not to exceed 30 days while member is in duty or 
leave status “incident to change of permanent station,’’ and right to 
allowance is not affected by more than 2-year delay in moving to on- 


base housing, temporary occupancy of visiting quarters resulting from 


movement of officer’s dependents incident to permanent change of 
station 


Transient type quarters 
Without basic allowance forfeiture 


Members of uniformed services without dependents under permanent 
change-of-station orders authorizing leave en route who occupy transient 
type quarters before departing old station or upon arrival at new station 
may be paid basic allowance for quarters not to exceed 30 days of such 


occupancy whether or not in leave status, and regulations to this effect 


may be issued under sec. 403 of E.0. No. 11157, prohibition in 37 


U.S.C. 403(b) against payment of basic allowances for quarters to mem- 
bers in leave or travel status between permanent duty station not being 
applicable at permanent station 

REAL PROPERTY 


Surplus Government property 


Sale 
Late bids 
High bid on surplus apartments offered for sale pursuant to sec. 604(g), 
National Housing Act of 1934, as amended, 12 U.S.C. 1739(g), which 
delayed in mails through no fault of bidder and delivered after bid 


opening was rejected for not having been sent by certified or registered 


mail pursuant to sec. 1-2,303, Federal Procurement Regs., may be 
considered for award, invitation for bids having failed to inform bidders 
of certified or registered mail requirement, and although Federal Housing 
Admin. usually complies with regulations implementing Federal Prop- 
erty and Administrative Services Act, unless compliance would impair 


or affect specific programs, appropriate regulation (Federal Property 
Management) prescribing no procedure for handling late bids in the 
disposal of real property, and absent regulation requiring compliance 
with competitive bidding, invitation for bids for sale of surplus real 
property should inform prospective bidders that bids will be rejected 
unless sent by certified or registered mail_............--------------- 


Transfer between agencies, (See Property, public, surplus, transfer 
to Government agencies) 
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REGULATIONS 

Effect 

Regulations authorizing nontemporary storage of household effects 
of members of uniformed services ordered to temporary duty for periods 
in excess of six months when such nontemporary storage is not in con- 
nection with any permanent change of station or predicated on par- 
ticular Govt. need or assignment or vacation of quarters are regulations 
without legal effect and, therefore, payments made for such nontem- 
porary storage in addition to per diem and other travel and transpor- 
tation allowances.for temporary duty are not proper, and any storage 
charges incurred subsequent to 60 days after date of this decision 
(Feb. 15, 1966) may not be paid 
Failure to promulgate 


Civilian employees of Dept. of Army who while on temporary duty 
with Combat Service Support and incident to participating in field 
test exercises was directed to purchase Army field uniforms at no expense 
to Govt. may not be reimbursed for cost of uniforms under Federal 


Employees Uniform Allowance Act, 5 U.S.C. 2131-2133, Army regu- 


lation implementing act and listing personnel authorized to wear uniforms 
not including civilian personnel participating in field exercises, and order 
directing employee to wear Army uniform clothing not having been 
predicated upon any pre-existing regulation under 5 U.S.C. 2131, nor 


authority for its use requested, conditions precedent to payment of 


uniform allowance provided in sec. 2131, there is no lawful basis for 
reimbursing employee for clothing expenditures 
Necessity for conformance to law 

To require postmasters when qualified banks are unavailable to de- 
posit funds in their custody in uninsured national or State banks without 


liability for loss of funds due to no fault or negligence on their part would 
contravene 39 U.S.C. 2209, which permits postmasters in their official 


capacity to deposit funds in unauthorized banks at their own risk, and 
as power to administer Federal statute and to prescribe rules and regula- 
tions to that end is not power to make law, rules and regulations must be 
in harmony with statute, therefore, it would not be proper for Postmaster 


General under 39 U.S.C. 501 to issue instructions or regulation to require 


postmasters to use undesignated depositories; however, postmasters 
may be advised that sec. 2403 provides means to relieve them from re- 
sponsibility for loss of funds deposited in uninsured banks after investiga- 
tion and determination by Postmaster General that loss was without 
negligence 
Retroactive 

Date of statute 


When members of uniformed services in parachute duty status are 
engaged in combat operations in hostile fire area as described in 37 U.S.C. 
310, authority in sec. 108(c) of E.O. No. 11259 to waive minimum para- 


chute jump requirements—Dec. 3, 1965, amendment to E.0. No. 11157 


providing incentive pay for parachute duty and performance deferment— 
may be extended to members in parachute duty status continuously 
from date prior to Dec. 1, 1965, and, therefore, unable to qualify for 
parachute duty pay for period preceding that date, in view of fact that 
E.O. No. 11259, statutory regulation promulgated with knowledge of 
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REGULATIONS—Continued 
Retroactive—Continued 
Date of statute—Continued 
Oct. 1, 1963, effective date of 37 U.S.C. 310 and inability of parachutists 
in combat areas to perform parachute jumps, is retroactively effective to 
date contemplated by statute; however, any modification or amendment 
of order can operate prospectively only 
Scope 
Military regulations effect on civilian activities 
Civilian and military personnel employed by district office of U.S. 
Army Audit Agency attached to U.S. Army, Hawaii, for administrative 
and logistical support, may not be reimbursed cost of using privately 
owned automobile for local travel incident to official business, Hawaii 
Army Commander having issued regulations prescribing use of Govt. 
transportation for official business, and although Commander does not 
have authority to make decisions affecting management of Audit Agency 
employees, requirement for use of Govt. transportation in performance 
of official duties not directly affecting employee management, any deci- 
sion by district manager of Agency concerning local travel is within 
purview of regulation, and Govt. transportation being available, em- 
ployees may not be reimbursed cost of operating privately owned auto- 
mobiles on official business 
RELEASES 
Contracts. (See Contracts, releases) 
Reformation 
Mutual mistakes 
Acceptance by officer of uniformed services of amount less than full 
amount due, occasioned by error in computing payment made incident 
to correction of his miJitary records under 10 U.S.C. 1552, general 
purpose of which is “to correct an error or remove an injustice,”’ and to 
authorize payment of all amounts “which are found to be due” on 
account of record correction, does not constitute release contemplated 
by act of Oct. 25, 1951, now covered by sec. 1552, that of foreclosing 
questioning basis of record correction after settlement; therefore, absent 
intent to pay or accept less than amount due on account of record 
correction, and authority existing for reforming releases to correct 
mutual mistakes and give effect to intent of parties, release clause 
contained in 1951 act does not preclude recalculation of payments to 
correct undisputed error, and additional payment to officer to correct 
error in computing sum due him on account of record correction may 
be retained by him. Overrules 34 Comp. Gen. 188; 40 id. 116 
RETIREMENT 
Civilian 
Disability 
Restoration 
Employee who prior to enactment of ‘Back Pay Act of 1966,” ap- 
proved Mar. 30, 1966, is restored to duty upon determination that dis- 
ability retirement application had been erroneously approved is not 
entitled to back pay compensation for period she was in a leave and 
separation status, act limiting coverage to unjustified or unwarranted 
actions taken on or after date of enactment, except for pending timely 
appeals not yet decided at time of enactment, and prior actions reviewed 
at agency discretion and corrected, on which decision favorable to 
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RETIREMENT—Continued 
Civilian—Continued 
Disability—Continued 
Restoration—Continued 


employee is made on or after date of enactment, whether or not review 
was begun before enactment; therefore, employee restored to duty prior 
to 1966 act is not eligible for back pay under that act, and provisions 
of act of Aug. 24, 1912, as amended, 5 U.S.C. 652(b)(1), likewise are 
inapplicable, having no application to voluntary or involuntary separa- 
tion on account of retirement 

Increased benefits under 1965 amendment 

Status on December 30, 1965 

Employees who have applied for civil service retirement on basis of 
disability under act of Sept. 27, 1965, as amended, 5 U.S.C. 2688, which 
requires such employees to have their pay status stopped on Dec. 31, 
1965, to be entitled to increased retirement benefits, must be placed in 
leave without pay status 1 hour before close of business Dec. 30, 1965, 
rather than at beginning of holiday Dec. 31, 1965, since longstanding 
rule that employees have vested right to compensation for holiday 
when they are in pay status for full workday preceding or succeeding 
holiday, would require payment of compensation for holiday and there- 
by disqualify them for increased retirement benefits 

Employee eligible for disability retirement who is placed in leave- 
without-pay status 1 hour before close of business on Dec. 30, 1965, in 
order to obtain retirement annuity increase provided by acts of Sept. 27 
and Nov. 1, 1965, amending sec. 18 of Civil Service Retirement Act 
(5 U.S.C. 2268), should be separated on same date notice of approval 
of disability retirement application is received from Civil Service Com- 
mission, and lump-sum payment authorized in act of Dec. 21, 1944, as 
amended (5 U.S.C. 61b), computed on basis of employee’s rights at 
time of separation under all applicable laws and regulations existing 
at that time which would have affected his compensation had he re- 
mained in service for period covered by leave, and employee becoming 
eligible for periodic step-increase while in leave-without-pay status 
awaiting disability retirement approval, he is entitled to lump-sum 
payment that reflects step-increase 
Military personnel. (See Military Personnel, retirement) 

SALES 

Freight, storage, etc., charges 

Foreign excess property misdescribed 

Demurrage and related costs claimed by foreign purchaser on mis- 
described shipment of surplus property, which containing explosives 
was stopped in transit by Italian customs officials and police, may 
not be paid, property offered for sale ‘‘as is’’ and “where is’ and de- 
scribed on basis of best available information, Government made no 
warranty, express or implied, as to quantity, kind, character, quality, 
weight, size, or description, a disclaimer of warranty clause intended 
to protect Government from dissatisfied buyers by shifting risk of loss 
to buyer, and claimant having inspected property after being warned 
that foreign excess property may retain articles of explosive nature 
for which Government assumes no liability, and Government having 
based property description on best available information, without 
extending express warranty to purchaser, claim for expenses may not 
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SALES—Continued 
Timber. (See Timber Sales) 
SET-OFF 
Deposit refunds 
Indebtedness of contractors 
Generally where deposit is required in lieu of security bond or is 
intended to secure one or more particular obligations, that amount 
may not be retained after full performance of secured obligations, and 
where amount is intended to apply ‘on contract price, and is not other- 
wise restricted, any residual amount is not security deposit and may 
be used to offset any obligation to Government and, although, in view 
of various reasons for requiring deposits covering sale of National 
Forest timber and other resource products, each refund must be con- 
sidered on its merits in light of existing circumstances, there is no legal 
or practical objections to using contract clause to authorize application 
of deposit refunds to debts arising out of prior transactions; however, 
whether such clause, or one restricting use of deposits to transactions 
arising under contract is preferred, clause used should be identical in 
all contracts requiring deposit payments by contractors 
SMALL BUSINESS ADMINISTRATION 
Awards to small business concerns. (See Contracts, awards, small 
business concerns) 
Loans 
Participation 
Authority 
Sale of loans originally made by Small Business Admin. under sec. 
303(b), Small Business Investment Act of 1958, as amended, 15 U.S.C. 
683(b), to private financial institutions, subject to guaranty of Small 
Business Admin., is authorized for loans having terms up to 15 years, as 
well as those that mature in 5 or 6 years and which were approved in 44 
Comp. Gen. 549, and although marketing loans through private broker- 
age concerns is within scope of authority provided in 15 U.S.C. 671 for 
administration of loan program, cost of brokerage services may not be 
paid from proceeds of loan sales, compensation to agents acting as brokers 
for sale of loans constituting administrative expense, which absent 
statutory authority to contrary, is chargeable to appropriation limita- 
tions prescribed in 1966 fiscal year appropriation for Small Business 


Sale by brokers 

Sale with recourse by Small Business Administration to private finan- 
cial institutions of subordinate debentures purchased from small business 
investment companies under sec. 302(a), Small Business Investment Act 
of 1958 (15 U.S.C. 682(a)), debentures at time of purchase having ma- 
turity of 20 years, and with amortization of principle beginning in 11th 
year, remaining term at time of sale ranging from 13 to 20 years, is ap- 
proved, extension of loan sales program already approved conforming 
with statutory directive in sec. 102 of act (15 U.S.C. 661) that loan pro- 
gram insure maximum participation of private financing sources, and no 
basis existing for distinguishing sec. 302(a) debentures from debt instru- 
ments acquired under sec. 303(b) loans and disposed to private brokerage 
concerns under broad authority prescribed to Administrator of SBA 
pursuant to secs. 5(b)(2) and 5(b)(7) of Small Business Act to sell loans-- 
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SMITHSONIAN INSTITUTION 

Contracts 

Advertising, etc., law compliance 

The John F. Kennedy Center Act, as amended, although imposing no 
limitations or restrictions on Board of Trustees in constructing Center, 
in creating bureau within Smithsonian Institution to solicit contributions 
and to construct Center for Institution, an ‘‘Executive agency” subject 
to Federal Property and Administrative Services Act of 1949, requires 
GSA as agent to construct Center in accordance with 1949 act, notwith- 
standing Board of Regents of Smithsonian, operating with trust funds, 
is exempt from statutes applicable to Govt. buildings, construction funds 
appropriated under authority of act of Jan. 23, 1964, amending Center 
act, being subject to Federal procurement laws, and impracticable to 
obtain competition for construction of Center, contract may be negoti- 
ated under sec. 302(c)(10) of 1949 act and sec. 1.3-210 of Fed. Procure- 
ment Regs. upon joint determination by Board of Trustees and Adminis- 
tration that use of formal advertising is neither feasible nor practicable_ - 

STATES 

Awards 

Recognition of cooperation 

Forestry activities 

Payment of purchase price of plaque inscribed and presented to 
State of Texas Forest Service by Dept. of Agriculture in recognition 
of 50 years of outstanding leadership and achievement in various phases 
of State and private forestry activities may be made upon administrative 
determination, evidenced on voucher to be certified, that payment is 
necessary to effective accomplishment of purpose for which plaque 
was purchased—furtherance of cooperative forestry programs with 
States authorized under 16 U.S.C. 564-570, and fostering of goodwill 
in Federal-State relations—even though expenditure is not one of 
“expenses necessary” for State and private forestry cooperation as 
those words are used in appropriation proposed to be charged with 
payment; however, such expenditures in future should have authority 
and sanction of Congress 
Federal aid, grants, etc. 

Airport development costs 

Land acquisition 

Under sec. 4 of Federal Airport Act authorizing grant agreements 
to establish nationwide system of public airports, U.S. to pay 50 percent 
of allowable costs, total cost of land acquisition by local public agency 
under contract negotiated with neighboring city that provided for street 
closings, easement conveyances, and utility line relocations is allowable 
project cost, notwithstanding that under State law area of closed streets 
reverts to grantee as abutting property owner, contract arrangement 
being more advantageous to Govt. than alternative condemnation 
proceedings that could give rise to litigation and delay, with ensuing 
costs that would be in excess of contract price paid for area of closed 
streets; therefore, one-half cost of property acquired that includes area 
of closed streets may be reimbursed to grantee as necessary and reason- 
able cost incurred in accomplishing airport development contemplated 
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STATES—Continued 


Federal aid, grants, etc.—Continued 

Amendment, etc. 

Increased costs 

Contract entered into pursuant to 43 U.S.C. 390b granting State 
River Authority water storage space in dam and reservoir project 
constructed under’ Flood Control Act, approved Sept. 3, 1954, in ex- 
change for payment of proportionate share of first construction costs 
may not be modified to relieve Authority from liability for increased 
costs occasioned by repair of dam embankment slide on basis purpose 
of Authority in entering into contract to supply water at reasonable 
prices would be frustrated by payment of additional amount, and that 
Authority in anticipation of retiring project indebtedness from current 
revenues did not submit project to voters as required by State Statute, 
and as increased cost, whether or not foreseen, is contract hazard that 
neither excuses nonperformance nor entitles contractor to additional 
compensation without compensatory benefit to Govt., vested rights 
of Govt. to increased contribution from Authority may not be 
NN i a aR ee eR RE 

Availability for retroactive obligations 

Where original application for construction of ‘‘collegiate’’ school 
of nursing is filed under Health Professions Educational Assistance 
Act of 1963, and refiled after enactment of Nurse Training Act of 1964— 
continuing and enlarging ‘‘collegiate’”’ facilities program—and availa- 
bility of 1966 grant funds, but construction began prior to fund availa- 
bility, rule against “retroactive” participation in construction started 
prior to availability of appropriation under enabling legislation does 
not apply and Govt. may share in entire cost of construction project, 
and two collegiate training facilities programs, pre-existing one under 
1963 act and one authorized by Nurse Training Act of 1964, eligible 
for assistance under both 1963 and 1964 acts, being for all practical 
purposes substantially same program, grant based on Federal share 
of entire cost to construct space for new collegiate nursing program may 
be awarded upon approval of application previously received 

Disaster relief 

Permanent v. temporary facilities 

Cost of repairing school facilities damaged in Sept. 1965 major disaster 
under Pub. L. 81-875, as amended, which authorizes emergency repair 
and temporary replacement of public facilities to States and local 
governments damaged or destroyed in major disasters, may not be 
reimbursed to Office of Emergency Planning by Office of Education 
under Pub. L. 89-313, enacted Nov. 1, 1965, and authorizing financial 
assistance after Aug. 30, 1965 to educational agencies for permanent 
restoration and replacement of public elementary or secondary school 
facilities destroyed or seriously damaged in major disaster, 1965 act 
prescribing assistance for permanent rather than temporary facilities 
and not providing for reimbursement of aid furnished by Office of 
Emergency Planning prior to its enactment, and while school districts 
after Aug. 30, 1965 are eligible for broadened assistance of 1965 act, 
compliance with prerequisite conditions must first be determined by 
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e STATES—Continued Page 
Federal aid, grants, etc.—Continued 
Disaster relief—Continued 


Uncompleted construction 
Financial assistance to repair portions of sewage treatment plant 
damaged by tornadoes after State public utility acceptance but before 
completion of overall project may not be authorized under Federal 
Disaster Act, 42 U.S.C. 1855 et seg., plant not in operation at time of 
damage is not “essential: public facility’’ within meaning of act that 
contemplates assistance fgr alleviation of immediate effects of major 
disaster and for repair of essential facilities on temporary or emergency 
basis, leaving restoration, replacement, or permanent improvements 
to local government, and while sewage treatment plant is essential 
function, damaged facility not yet completed in overall, not in use, 
or scheduled for operation is not within purview of Federal Disaster 
Act, and Federal contribution to financially assist in repair of damaged 
portions of plant may not be authorized____-_-.-.._-----__----- --- 409 
Federal statutory restrictions 
Retroactive obligations 
Grant on basis of filing of original application under Health Pro- 
fessions Educational Assistance Act of 1963, for construction of nurse 
training facility to include “‘collegiate’” training space, program author- 
ized by 1963 act, as well as “associate degree’ training space, subse- 
quently authorized in Nurse Training Act of 1964, and refiled subsequent 
to enactment of 1964 act and availability of 1966 grant funds, where 
construction began after enactment of 1964 act, but.prior to appropria- 
tion availability, is prohibited by rule against ‘‘retroactive’’ participation 
in construction, as ‘‘associate degree’’ training program authorized in 
1964 act is not extension of pre-existing program that involves transition 
from old to new program; however, although Govt. may not share in 
entire cost of construction program, participation to extent of work 
to be completed after date of new application, filed subsequent to 
availability of funds, is proper, term ‘“‘construction”’ in 1964 act including 
expansion of existing buildings... ;.....-.-.---.-.+--~..--.-+-45- — 515 
Travel and transportation expenses 
National Teacher Corps 
National Teacher Corps members who travel from place of residence 
to preservice training institution and subsequently to place of assign- 
ment may be paid travel allowance pursuant to authority in 514(b) 
of Pub. L. 89-329, ‘‘Higher Education Act of 1965,’ prescribing payment 
of subsistence allowances and other expenses incident to period of 
training, term ‘‘other expenses’ being sufficiently broad to cover ex- 
penses of travel incident to training... ........-..-...--.----------- 814 
Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only on 
actual expense basis under sec. 514(c) of Higher Education Act of 1965 
(20 U.S.C. 1104), prescribing payment of “necessary travel expenses” 
of corpsman and his dependents and ‘‘necessary expenses of transporta- 
tion’’ of household goods and personal effects, and ‘‘other necessary ex- 
penses” as are directly related to service in Corps, authority that does 
not permit establishment of allowance to cover travel and transportation 
expenses incurred incident to actual service as distinguished from 


235-533 O - 67 - 66 
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STATES—Continued 

Fire fighting services 

Government reimbursement liability 

When military reservation, portion of which is ‘Federal enclave”’ 
exclusively under jurisdiction of U.S., is located in locally formed rural 
fire district that refuses to furnish free fire-fighting services to Govt., 
contract for protection to cover entire reservation is not precluded by 
ruling that Federal funds may not be expended to fight fires on Govt. 
reservation, statutory duty of State or municipality to furnish fire- 
fighting services to property owners extending to property of U.S., 
locally established rural fire district having no obligation to furnish 
fire protection services to Federal enclave and free to redraw boundaries 
to exclude Federal reservation inadvertently included within its bound- 
aries: therefore, to provide fire protection service Govt. may enter into 
contract with fire district to cover both Federal enclave and that part 
of military reservation that is not under Federal jurisdiction 
Hawaii. (See Hawaii) 

STATION ALLOWANCES 

Military personnel 

Dependents 

Arrival at home port prior to vessel 

Naval members of vessels having two rotating crews whose depend- 
ents arrive overseas between date of official announcement of change 
in home port of vessel from U.S. to overseas port and effective date of 
change may not be paid station allowances for dependents under 37 
U.S.C. 405, which while authorizing travel and temporary duty and 
permanent station allowances for members on duty outside U.S., 
Hawaii, or Alaska, considers dependents only for permanent station 
allowance purposes, and although vessel to which assigned is permanent 
post of duty of member, his permanent station for transportation of 
dependents and household effects is home yard or port of vessel, accord- 
ingly absent station outside U.S. within contemplation of 37 U.S.C. 
405 for entitlement to station allowances until change of home port 
becomes effective, par. M4301-—4c of Joint Travel Regs. may not be 
amended to authorize station allowances to members for dependents 
arriving overseas prior to effective date of home port change 

Excess living costs outside United States, etc. 

Temporary duty 

Army officer who is permitted under ‘‘no expense’’ orders to be absent 
from permanent duty assignment to attend nearby university for 125 
days to acquire degree is entitled for period of permissive temporary 
duty to housing and cost-of-living allowances incident to his permanent 
duty as for member with dependents residing in nongovernmental 
housing near his station, 37 U.S.C. 405 and implementing regulations 
authorizing payment of housing and cost-of-living allowances to cover 
extra cost of maintaining rental quarters outside U.S., Hawaii or Alaska, 
whether or not member is in travel status or on temporary duty that 
is not regarded as official business, and ‘‘no expense” provision in travel 
orders of officer pertaining only to travel and per diem allowances inci- 
dent to his nonofficial temporary duty, officer entitled to pay and 
allowances of permanent duty assignment, may be paid housing and 
cost-of-living allowances while attending school 
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STATION ALLOWANCES—Continued 

Military personnel—Continued 

Excess living costs outside United States, etc.—Continued 

Temporary duty—Continued 

Cost-of-living allowance authorized by par. M4301 of Joint Travel 
Regs. for purpose of defraying average excess costs experienced by mem- 
bers of Armed Forces on permanent duty at place outside U.S. is not 
payable to Air Force Reserve officer ordered from home in U.S. to active 
duty training in Alaska for 44-day period, fact that member ordered 
to active duty training of short duration is entitled to certain allowances 
which are paid incident to permanent duty assignment does not make 
short duration assignment for active duty training permanent in nature; 
therefore, cost-of-living allowance may not be authorized for Reserve 
officer, nor for members of State Air National Guard ordered to active duty 
in Hawaii for 90 days or less, whether guard member is resident of 
Hawaii or continental United States, or whether dependents reside in 


Temporary lodgings 
Training periods of short duration 

Officers of State Army National Guard who performed annual field 
training in Europe within authority of 32 U.S.C. 502(a)(2) and 503 
during period Govt. quarters were not available and living accommoda- 
tions had to be obtained at own expense in nearby hotels are not entitled 
to temporary lodging allowances provided under 37 U.S.C. 405, par. 
M4303-1, Joint Travel Regs. contemplating entitlement to allowance 
only when members are permanently assigned to duty at station outside 
U.S. for performance of duty of indefinite or extended period rather than 
period of short duration, such as duty performed by officers; however, 
under broad authority of 37 U.S.C. 405 and 411 providing for payment 
of station allowances to member outside U.S. or in Hawaii or Alaska 
“whether or not he is in a travel status,’ Joint Travel Regs. may be 
amended to authorize payment of temporary lodging allowance for future 
short periods of training outside U.S. or in Hawaii or Alaska 

Use necessity determination 

Staff sergeant stationed overseas who incident to orders directing him 
to report to new permanent duty station on Feb. 22, 1965, with prior 
performance of 10 days temporary duty at new station without return 
to old station located 25 miles away, ships his household effects on Feb. 
15, 1965, moving his dependents first to hotel at old station and then to 
one at new station, where they remained until Apr. 15, 1965, may not 
be paid temporary lodging allowance, even though entitled to one under 
par. M4303-2, Joint Travel Regs., for period not to exceed 60 days from 
Feb. 12, 1965, date he reported for temporary duty at new permanent 
duty post, on basis overseas commanding officer determined move to 
new post was necessary, although member’s dependents lived only short 
distance from that post, required determination of necessity for use of 
temporary lodgings not having been made by commander 
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STATUTES OF LIMITATION 

Claims 

Date of accrual 

Record correction 

Approved Correction Board action which placed officer on disability 
retired list retroactive to release from service in 1946 when Court of 
Claims had previously established officer’s right under law to disability 
retirement pay retroactive to earlier date than 1946 is, under rule in 
Haislip v. U.S., 152 Ct. Cl. 339, without effect to change entitlement 
to disability retired pay already existing and, therefore, Correction 
Board action does not remove effect of 6-year period of limitation in 
28 U.S.C. 2501 or 10-year period of limitation in 31 U.S.C. 7la so as 
to permit payment of disability retired pay for period barred by statute 
of limitations 

Recovery from Army colonel of retired pay adjustment he received 
for period barred by act of Oct. 9, 1940 (31 U.S.C. 71a), but allowed 
pursuant to correction of military records under 10 U.S.C. 1552 to show 
officer, originally retired as captain for disability, was re-retired and 
credited with 30 years’ service for longevity pay purposes, facts already 
in record, may not be refunded, action by Army Board for Correction 
of Military Records having no legal significance, neither adding nor 
deleting from original record, but merely reciting existing facts in attempt 
to avoid application of 1940 act, and decision in Oleson v. U.S., Ct. Cl. 
376-64, decided July 16, 1965, to effect that although facts of military 
record are not changed, record is corrected when Board incorporates 
administrative conclusions as to legal effect of facts, will not be followed 
until court in another similar case considers Correction Board has no 
authority to change law, only facts reflected in military record 

Refund claims 

Retired officer of Coast Guard whose reduced retired pay to provide 
annuity under Retired Serviceman’s Family Protection Pian, 10 U.S.C. 
1431-1446, was computed on basis of Mar. 26, 1903, birth date, upon 
correction of date of birth to Mar. 26, 1906, is entitled to refund of 
excess deductions made for cost of annuity, sec. 401 of regulations 


implementing Plan providing for adjustment of retired pay upon finding 
of administrative error or mistake of fact, and self-sustaining basis of 
Plan requiring withholding of proper amounts to cover cost of annuity 
computed under actuarial equivalent method in order to pay monthly 
sum up to time of member’s death; however, claim for refund having 


been received in GAO on Apr. 23, 1965, it may only be computed from 


Apr. 23 1955, right to refund accruing day-to-day on same basis as 
retired pay, period that precedes Apr. 23, 1955, is barred under 31 


Claim filed in 1965 by former Indian school superintendent for refund 
of payment he made to clear his accounts of GAO Notice of Exception 


taken in 1933, predicated on rule that he did not have authority to 


furnish municipality with money for purchase of water pipeline right- 
of-way needed to supply water to school may not be paid, even though 
former employee partially satisfied requirements of exception—evidence 
of receipt of payment by parties granting right-of-way, together with 
evidence of transfer of right-of-way to Govt., and that good title vested 


in Govt.—claim submitted as doubtful claim for adjustment and settle- 


ment by GAO being subject to prohibition in act of Oct. 9, 1940, 31 
U.S:C. 71a, having been filed more than 10 years after it first accrued __- 249 
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STATUTES OF LIMITATION—Continued 


Military service suspension 

Mustering-out pay claims 

Claim of officer of uniformed services honorably discharged as enlisted 
man from Air Force to enlist in Regular Army prior to July 16, 1952, who 
failed to file application for mustering-out pay prior to prescribed dead- 
line, midnight July 16, 1959, may not be considered either on basis of 
Pub. L. 89-50, approved June 24, 1965 (38 U.S.C. 2104), authorizing 
officers integrated into Regular component of armed force after June 26, 
1950, and before July 16, 1952, who failed to make application for 
mustering-out pay before statutory deadline to file for such pay before 
Jan, 31, 1966, or on basis of Dowling v. U.S., 156 Ct. Cl. 282 (1962), 
holding reservists serving on active duty in temporary officer (without 
component) status are entitled to mustering-out pay incident to appoint- 
ment in Regular component, and officer having been discharged from 
Air Force in enlisted status on Jan. 9, 1952, neither Pub. L. 89-50 nor 
Dowling case, applicable to officers, overcomes his failure to timely claim 
mustering-out pay 

STORAGE 

Baggage 

Military personnel 

Overseas restricted area duty 

As members of uniformed services are assigned to overseas restricted 
duty area, or to duty aboard vessel operating in area without change-in- 
quarters assignment, shipment and storage of clothing and personal ef- 
fects, regardless of rank, which they are required to dipose of does not 
fall within ‘‘unusual and emergency circumstances’ provisions of 37 
U.S.C. 406(a), and Joint Travel Regs. may not be amended to authorize 
shipment and storage of personal baggage of members from overseas 
restricted area, points en route, or from locations of ship to designated 
place, or nontemporary storage 
Household effects 

Military personnel 


Nontemporary 
Temporary duty 
Regulations authorizing nontemporary storage of household effects of 
members of uniformed services ordered to temporary duty for periods 
in excess of six months when such nontemporary storage is not in con- 
nection with any permanent change of station or predicated on particular 


Govt. need or assignment or vacation of quarters are regulations without 
legal effect and, therefore, payments made for such nontemporary storage 
in addition to per diem and other travel and transportation allowances 


temporary duty are not proper and any storage charges incurred subsc- 
quent to 60 days after date of this decision (Feb. 15, 1966) may not be 


Removal from storage prior to new orders 


Removal of household goods from nontemporary storage prior to 
issuance of new permanent chgenge-of-station orders for delivery to samc 
local area from which household goods were placed in storage may be 
authorized as alternative to continued storage when changed circum- 


stances necessitate that dependents return to or remain at or in vicinity 
of old station after placement of effects in storage, and par. M8101 of 
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STORAGE—Continued 
Household effects—Continued 


Military personnel—Continued 
Removal from storage prior to new orders—Continued 


Joint Travel Regs. amended accordingly, drayage and related charges 
for delivery and pickup of effects incident to nontemporary storage in 
U.S. under 37 U.S.C. 406(d) in lieu of shipment being reimbursable as 
accessorial charges on basis of same permanent change-of-station orders, 
accessorial charges for drayage and handling out of as well as into storage 
may be authorized incident to storage and paid under same permanent 
change-of-station orders; however, any other movement or restorage of 
effects would require further permanent change-of-station orders, except 
when authorized pursuant to 37 U.S.C. 406(e), 406(h) 
SUBSIDIES 

Tobacco export program. (See Commodity Credit Corporation, tobacco 

export program, subsidies) 

SUBSISTENCE 

Per diem 

Constructive costs 

Less than ten hours travel 

In comparing cost of travel by privately owned motor vehicle with 
constructive cost of travel by common carrier incident to travel of 
civilian employee and his dependents by privately owned automobile 
under permanent change-of-station orders authorizing travel by com- 
mon carrier or privately owned vehicle, with mileage and per diem, 
cost not to exceed first-class rail, use of separate methods for determining 
mileage and per diem payments is prescribed by sec. 3.5(b) (2), Stand- 
ardized Govt. Travel Regs., and Bur. of Budget Cir. No. A-7, Rev., 
dated July 20, 1964, limiting reimbursement to constructive cost of 
available air coach unless administrative determination is made that 
constructive cost comparison by rail is more economical, and mileage 
allowance being less than constructive cost of available air transporta- 
tion, employee may be paid mileage at rate authorized for distance 
traveled, but may not be paid any per diem, constructive travel time 
by air being less than 10 hours during same calendar day 

Military personnel 

Maneuvers, etc. 
Unit movement status 

Officers and airmen who incident to partial closing of Air Force base 
for repairs are sent as unit, within contemplation of par. M4201-14 
of Joint Travel Regs., to another base on temporary duty for varying 
periods on ‘‘as needed’”’ basis to maintain bomber alert, and are furnished 
Govt. quarters and messing facilities without charge are not entitled 
to per diem, even though small portion of officers of unit are forced to 
use commercial facilities and are paid per diem allowance, and tem- 
porary duty having been performed as group assignment, fact that 
orders are issued to individuals, omitting name of unit or detachment, 
does not defeat restriction in par. M4201-14 against payment of per 
diem allowance, nor does payment of per diem to small number of 
officers required to live in commercial facilities afford basis to pay per 
diem allowance to those members furnished Govt. quarters and messing 
facilities, and erroneous payments made to them should be recovered - - - 





INDEX DIGEST 


SUBSISTENCE—Continued 
Per diem—Continued 


Military personnel—Continued 


Quarters and messing facilities furnished 
Election by member 

Officers of uniformed services in pay grades O-4 and above who 
while on temporary duty are entitled to reimbursement for necessary 
expenses of travel prescribed by 37 U.S.C. 404 and 411 are not within 
purview of 37 U.S.C. 403(b), as added by sec. 10, Uniformed Services 
Pay Act of 1963, permitting officers in pay grades O-4 and above to 
elect not to occupy Govt. quarters but to receive basic allowance for 
quarters, elective provision that does not extend to lodgings for members 
in travel or temporary status, and prohibition in sec. 5 of act of Aug. 20, 
1964, that members of uniformed services are not required to occupy 
rental quarters, absent necessity, has no application to free quarters 
and does not disturb longstanding administrative practice to require 
military personnel to occupy public quarters and to be paid at reduced 
per diem rates, and cost of private lodgings not considered necessary 
expense, Joint Travel Regs. may not be amended, without congressional 
approval, to permit officers in pay grades O-4 and above to elect not to 
occupy available Govt. quarters while on temporary duty and to receive 


Temporary duty 
Near permanent duty station 

Air Force officer issued blanket travel orders by his Sandia Base 
headquarters for temporary duty both as aide-de-camp and as additional 
crew member over and above maximum crew component, and special 
orders authorizing him to fly at adjacent Kirtland AFB pursuant to 
AFM 60-1 in order to qualify for flying pay, who is absent more than 
10 hours from Sandia Base incident to reporting early at Kirtland to 
prepare for flight of less than 10 hours was not in travel status from time 
he departed from his designated post at Sandia Base, temporary duty 
to prevent loss of flying pay having been performed as crew member 
at Kirtland and not as additional crew member under blanket travel 
orders; therefore, officer is not entitled to per diem for absence of less 
than 10 hours from Kirtland, his duty station for purpose of qualify- 
ing for flying pay, on basis that he was away from Sandia Base for 
period of more than 10 hours 

Time completing travel arrangements 

To commence payment of per diem allowance from time member of 
uniformed services departs from home or duty, or 1 hour immediately 
prior to time carrier is scheduled to depart, whichever is lesser per diem, 
time required to complete travel arrangements, generally at airport, 
may not be authorized, entitlement to travel and transportation allow- 
ances authorized by 37 U.S.C. 404 and implementing par. M3050 of 
Joint Travel Regs. accruing only while member is in actual travel 
status; therefore, member at permanent duty station until departure 
of carrier, intrastation travel from home or duty to carrier terminal to 
complete travel arrangements is not considered travel away from des- 
ignated post of duty for purpose of paying per diem allowance, not- 
withstanding it may take traveler departing from “local terminal” 
less time to complete required travel arrangements 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Travel to eating places 
To provide same entitlements for local transportation costs to mem- 
bers of uniformed services as are authorized for civilian employees by 
Standardized Govt. Travel Regs., members at temporary duty station 
for travel between place of lodging and place of business may be re- 
imbursed cost of bus or streetcar fare, taxicab fare when authorized 
or approved as advantageous to Govt., mileage at rate of $0.10 a mile 
for use of privately owned automobile, and expense of travel to nearest 
available eating place, considered necessary transportation not inci- 
dental to subsistence and, accordingly, Joint Travel Regs., may be 
amended to provide same reimbursement rights as authorized by par. 
3.le of civilian regulations (expense of daily travel to procure meals), 
3.1d (bus or streetcar travel), 3.4a (taxicabs), and 3.5b (mileage), 
however, 37 U.S.C. 404 governs within and without station travel for 
entire trip 
Travel to training areas 
Cadets or midshipmen appointed under 10 U.S.C. 2107, or persons 
enrolled in advance training program prescribed by 10 U.S.C. 2104, 
receiving scholarship assistance pursuant to Reserve Officers’ Training 
Corps Vitalization Act of 1964, who as members of Senior Reserve 
Officers’ Training Corps participate in field training and practice cruises 
provided by sec. 2109 are not entitled to pay and allowances for travel 
time to and from summer training, 1964 act amending 37 U.S.C. 209(c) 
to authorize pay to members of Corps while “attending field training 
or practice cruises,’ using language substantially same as that used in 
prior authority for training under which active duty pay for travel to 
and from training was not paid is to be given same application absent 
indication in 1964 act that pay for travel was intended, therefore, pay 
may be authorized only from day of arrival at camp or practice cruise 
to day of relief from duty; however, payments made to Naval Reserve 
Officers’ Training Corps students pursuant to regulation after enact- 
ment of 1964 act approved Oct. 13, 1964, until Apr. 26, 1965 will not 
be questioned 
SUBSISTENCE ALLOWANCE 
Military personnel 
Reserve Officers’ Training Corps 
Unit of choice not at college attended 
To permit student attending civilian educational institution that 
does not have unit of Reserve Officers’ Training Corps (ROTC) of 
branch of service in which he desires membership to enroll in Senior 
ROTC program of his choice maintained at another institution and to 
pay him subsistence allowance would serve purpose of Reserve Officers’ 
Training Corps Vitalization Act of 1964 to improve ROTC program and 
to stimulate careers in Armed Forces, and legislative history indicating 
no intent to limit eligible college students to membership in particular 
ROTC unit at particular institution, curtailing opportunities available 
to prospective reservists interested in particular service would not be 
consistent with revitalizing purposes of act and is not required, student 
qualifications prescribed by act for participation in program, protecting 
U.S. against failure of student to fulfill his obligations; therefore, sub- 
sistence allowance may be paid to student participating in ROTC unit 
other than one located at college he attends 
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SURPLUS PROPERTY 
(See Property, public, surplus) 
TELEPHONES 
Rates 
Tax inclusion 
Although U.S. Govt. is liable for Kentucky Veterans’ Bonus Sales and 
and Use Tax, enacted July 1, 1960, on intrastate telephone service from 
Apr. 1, 1965, date Kentucky Public Service Commission approved 
tariff amendment authorizing addition of sales tax to bills of subscribers, 
as contract provided for prices at level approved by appropriate State 
regulatory agency, tax may not be paid on services furnished Govt. 
prior to Apr. 1, 1965, date tax became part of lawfully-in-effect tariff 
rate, absent contract provision authorizing reimbursement of tax imposed 
on vendor, whose failure to pass on tax to vendee, as authorized by tax 
law, does not affect its liability for tax 
TIMBER SALES 
Deposits 
Set off against debts 
Generally where deposit is required in lieu of security bond or is 
intended to secure one or more particular obligations, that amount may 
not be retained after full performance of secured obligations, and where 
amount is intended to apply on contract price, and is not otherwise 
restricted, any residual amount is not security deposit and may be used 
to offset any obligation to Government and, although, in view of various 
reasons for requiring deposits covering sale of National Forest timber 
and other resource products, each refund must be considered on its 
merits in light of existing circumstances, there is no legal or practical 
objections to using contract clause to authorize application of deposit 
refunds to debts arising out of prior transactions; however, whether such 
clause, or one restricting use of deposits to transactions arising under 
contract is preferred, clause used should be identical in all contracts 
requiring deposit payments by contractors 
Timber appraisal 
Public accountant firms 
Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for sale 
by Forest Service, routine operation even though performed by persons 
of professional qualifications, may be authorized on temporary basis by 
Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 (5 U.S.C. 
574), without applying dollar limitation on hiring experts and consultants 
(5 U.S.C. 55a) prescribed in 1966 funds appropriated for Forest Service, 
and “labor-hour” type contract—a variant of time and materials con- 
tract—is permissible method of contracting for the professional services 
pursuant to sec. 1-3.406-2 of Federal Procurement Regs., and hourly 
billing rates for applied hours, plus travel and transportation expenses, 
subject to fixed-maximum limit, is practicable and feasible method to 
obtain desired end, contracting officer to determine reasonableness of 
billing rates and time spent on job 
TORTS 
Prisoners injured or deceased. (See Prison and Prisoners, injury or 
death benefits) 
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TRANSPORTATION 
Automobiles 
Military personnel 
Commercial vessels 
Arrangement by Government requirement 

When member of uniformed services entitled under 10 U.S.C. 2634 
and 37 U.S.C. 406(h) to Govt. arranged free ocean transportation of 
privately owned motor vehicle upon permanent change to overseas 
station, personally arranges and pays for commercial shipment of motor 
vehicle, cost of ocean transportation, absent specific statutory authority, 
may not be reimbursed to member, and law authorizing ocean trans- 
portation of privately owned motor vehicles conferring no shipping 
entitlement on member personally, nor providing for reimbursement of 
personal expense incurred for commercial transportation arranged by 
him Joint Travel Regs. may not be amended to authorize reimburse- 
ment of transportation costs to members personally arranging for 
shipment of motor vehicle to their permanently assigned overseas 
station 

To other than new duty station 
Orders canceled, etc. 

Reshipment or transshipment of privately owned motor vehicle of 
member of uniformed services whose orders for overseas duty are 
amended, canceled, or revoked not falling within purview of act of 
Dec. 23, 1963 (37 U.S.C. 406a), providing reimbursement to member 
for travel of dependents and shipment of household goods under per- 
manent change-of-station orders subsequently modified, canceled, 
or revoked, may not be authorized under principle applied prior to act, 
pursuant to E. O. No. 10053, dated Apr. 20, 1949, that Govt. having 
assumed control of shipment of household goods was responsible upon 
amendment or cancellation of orders for delivery to proper station, 
term “household goods” as defined in par. M8000-2.2 of Joint Travel 
Regs. not including privately owned vehicle, and 10 U.S.C. 2634 pro- 
viding for ocean shipment of vehicle incident to permanent change of 
station, silent as to shipment of vehicle when orders are amended, 
canceled, or revoked, shipment at Govt. expense may not be authorized - 

Privately owned motor vehicle moved by member of uniformed 
services to port of embarkation in U.S. under permanent change-of- 
station orders to unrestricted area overseas prior to reassignment to 
restricted area, dependents either remaining or returning to opposite 
coast, comes within scope of 10 U.S.C. 2634, providing for ocean ship- 
ment of vehicle of member at Government expense ‘‘to his new station 
or such other place as Secretary may authorize,’’ rather than within 
purview of 37 U.S.C. 406a, limiting entitlement to forwarding or re- 
turning baggage and household effects when orders are canceled, revoked, 
or modified, thus excluding transshipment of privately owned vehicle, 
and sec. 2634 authorizing transportation of one motor vehicle at Govt. 
expense incident to permanent change to overseas station for personal 
use of member or dependents, Joint: Travel Regs. may be amended to 
authorize ocean shipment of vehicle between coastal ports of U.S. for 
use of dependents 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Water-rail service 
Rejection by Military Sea Transportation Service of Alaska Steamship 
Company tenders offering rates for transportation of privately owned 
motor vehicles of military personnel from Seattle, Washington, to 
Anchorage, Alaska, by water-rail service is required in absence of 
statutory authority for use of water-rail service, legislative history 
of 10 U.S.C. 2634, authority for shipment at Government expense of 
privately owned vehicle of member of uniformed services incident to 
permanent change of station and prescribing use of “privately owned 
American shipping services,’’ evidencing that other than water trans- 
portation for movement of privately owned vehicle for personal use of 
member or his dependents was not intended 
Baggage 
Military personnel 
Overseas restricted area duty 
As members of uniformed services are assigned to overseas restricted 
duty area, or to duty aboard vessel operating in area without change- 
in-quarters assignment, shipment and storage of clothing and personal 
effects, regardless of rank, which they are required to dispose of does 
not fall within ‘“‘unusual and emergency circumstances’ provisions 
of 37 U.S.C. 406(a), and Joint Travel Regs. may not be amended to 
authorize shipment and storage of personal baggage of members from 
overseas restricted area, points en route, or from locations of ship to 
designated place, or nontemporary storage 
Unaccompanied personal effects 
Cost of shipping personal effects of Navy members to and from vessel 
that is away from its home port and home yard, effects that normally 
would accompany member to permanent change of station but for 
circumstances of travel, may be paid without regard to permanent 
change-of-station allowance for household goods, or to fact that cost 
of shipment will exceed cost of shipment from old home yard or port 
to new home yard or port, and Joint Travel Regs. may be amended to 
provide, within authorized weight allowances, for transportation of 
personal effects incident to transfer of a member to and from a perma- 
nent duty station aboard ship, broad authority in 37 U.S.C. 406 for 
transportation of baggage and household effects on permanent change 
of station covering both movement of effects for use ashore by depend- 
ents and those personally required by member, and the definition of 
“permanent station,” pursuant to section 411(d), recognizing member 
has two duty stations—one aboard ship and other the base ashore for 
dependents 
Bills of lading 
Notations 
Requirement 
Failure to comply 
Payment of exclusive use of vehicle charges for transporting shipment 
under bill of lading annotated ‘emergency expedite for earliest possible 
delivery” rather than “exclusive use of vehicle requested,” notation 
required by appropriate tariff to establish entitlement to exclusive-use 
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TRANSPORTATION—Continued 
Bills of lading—Continued 
Notations—Continued 
Requirément—Continued 
Failure to comply—Continued 
charges, is for adjustment and collection action to recover overpayment, 
annotation used failing to apprise origin carrier that shipper requested 
exclusive use of vehicle services, and statement that special service 
had been verbally requested, furnished more than 2 years after ship- 
ment was tendered, not having been made contemporaneously, neither 
operates to relieve carrier from complying with essential tariff require- 
ments, nor cures defect of omitted exclusive use of vehicle notation, 
sec. 217(b), Interstate Commerce Act, 49 U.S.C. 317(b), prohibiting 
waiver of tariff rules, except for transportation furnished under sec. 22, 
because waiver deprives shipper of equality of treatment demanded 
by sec. 217(b) 
Dependents 
Military personnel 
Advance travel of dependents 
Emergency, etc., conditions 
Alert putting designated units on notice that change of station to 
overseas area is pending and that all preparations should be taken 
for operational movement of unit does not conform to requirements 
of competent travel order and may not be treated as change-of-station 
order to relocate dependents, baggage, and household effects; however, 
relocation may be accomplished pursuant to 37 U.S.C. 406(e) providing 
authority for relocation in unusual or emergency circumstances, word 
“including’”’ used in section not limiting Secretaries to enumerated 
unusual or emergency situations, and Joint Travel Regs. may be amended 
to provide for transportation of dependents, baggage, and household 
effects of those members who are not on duty at places mentioned in 
statute, provided actual movement overseas commences within 90 days 
or less after alert notice and time does not permit issuance of orders 
for relocation of households before overseas deployment 
Children 
Twenty-one years of age 
Authority in 37 U.S.C. 406, added by act of Aug. 14, 1964, continuing 
dependency of unmarried child of member of uniformed services for 
whom he received transportation in kind to his station outside U.S., 
or in Hawaii, or Alaska, reimbursement, or monetary allowance, who 
attains 21 years of age while member is serving outside continental 
U.S. is not limited to returning dependent to U.S. upon assignment of 
member to duty in U.S., and language of 1964 act operating to continue 
dependency status of children concerned until they are returned to 
U.S., Vol. I, Joint Travel Regs., may be amended to expand dependent 
travel entitlement to include travel between unrestricted overseas 
areas incident to permanent change-of-station orders, or to return such 
dependents to U.S. at Govt. expense when member is assigned from 
unrestricted to restricted overseas station 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Deployment without home port or yard change 
Navy members attached to ships and staffs deployed overseas for 
at least year without change in home port or home yard, duty analogous 
to that of personnelaaissigned to overseas restricted areas, may be author- 
ized transportation for dependents and household goods to designated 
place, and pars. M7005-1 and M8253-2b, Joint Travel Regs., as an- 
nounced in Joint Determination 42-65, covering members issued change- 
of-station orders, may be amended accordingly, members deployed 
overseas for prolonged period of time, maintenance of residence at home 
port or home yard no longer serves purpose for which intended and 
could result in undue hardship; therefore, continued residence may be 
regarded as unusual circumstances contemplated by 37 U.S.C. 406(e), 
that authorizes transportation of dependents, baggage, and household 
effects whether or not permanent change of orders issued, and depend- 
ency situation of members permanently assigned to vessels concerned 
is same as newly assigned members 
Dislocation allowance 
Delay in move to new station 
Air Force officer who more than 2 years after issuance of permanent 
change-of-station orders transferring him from hospital assignment 
to area where he had served as ROTC Staff member and where his 
dependents continued to reside, moved his dependents to on-base 
housing as his presence was required on base, is not precluded by delayed 
move from entitlement to dependent travel and dislocation allowances, 
no time limitation being imposed on exercise of right to dependent 
travel incident to permanent change-of-duty station, and fact move 
was delayed for personal reasons pending sale of officer’s house does not 
affect his right to move dependents at Govt. expense during period 
orders remain in effect and prior to receipt of notice of further change 
of station, and relocation of officer’s dependents from area residence 
to on-base housing, distance of 31 miles, occurring incident to permanent 
change-of-station orders he is entitled to dependent travel and dis- 
location allowances 
Interim change of duty station effect 
Fact that dependents of Navy member remain at his old duty station 
and he is paid dislocation allowance for their move to private residence 
incident to 36-week tour of duty for instructions prior to his ultimate 
transfer overseas, for which he is also paid dislocation allowance and to 
which he and his dependents are transported from San Francisco at 
Govt. expense, does not deprive member of entitlement to transporta- 
tion of dependents from old duty station to overseas point of departure, 
a right that is reserved to him by par. M7055, Joint Travel Regs., with- 
out ‘regard to any interim permanent change of station, and that is not 
forfeited by receipt of dislocation allowance incident to first permanent 
change of station—par. M9002 providing that travel of dependents is 
not prerequisite to payment of dislocation allowance—and member 
not having exercised right to dependents’ travel under first set of orders 
and entitled to their transportation from place they resided to his over- 
seas station may be paid cost of transporting them to San Francisco... 628 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Time limitations 
Permanent change of station 
Air Force officer who more than 2 years after issuance of permanent 
change-of-station orders transferring him from hospital assignment to 
area where he had served as ROTC Staff member and where his depen- 
dents continued to reside, moved his dependents to on-base housing as 
his presence was required on base, is not precluded by delayed move 
from entitlement to dependent travel and dislocation allowances, no 
time limitation being imposed on exercise of right to dependent travel 
incident to permanent change-of-duty station, and fact move was delayed 
for personal reasons pending sale of officer’s house does not affect his 
right to move dependents at Govt. expense during period orders remain 
in effect and prior to receipt of notice of further change of station, and 
relocation of officer’s dependents from area residence to on-base housing, 
distance of 31 miles, occurring incident to permanent change-of-station 
orders he is entitled to dependent travel and dislocation allowances. - -- 
Time of accrual of right 
Army officer who upon completion of officers’ candidate school is 
ordered on 2-year overseas permanent change-of-station tour without 
dependents, preceded by temporary duty at place to which he moves 
his wife is not entitled to mileage allowance for that travel on basis of 
subsequent assignment to indefinite tour of overseas duty, permitting 
concurrent travel of dependents, officer’s status of entitlement to travel 
of dependents at Govt. expense arising not under permanent change-of- 
station orders, but acquired in connection with his indefinite tour of 
duty overseas after wife’s travel had been performed, travel not intended 
for purpose of establishing residence within contemplation of par. M7005, 
Joint Travel Regs.; therefore, payment of monetary allowance to officer 
for travel of wife to his temporary duty station is not authorized 
Vessel and port changes 
Navy member who upon reenlistment and prior to a July 27, 1963 
transfer to new permanent station returns on leave to his home of record, 
the Philippine Islands, where he married, and who on July 15, 1964 is 
transferred to another vessel at same port is entitled to transportation 
of wife and child, if child was his dependent on July 27, 1963, and house- 
hold goods from Philippines to home port of vessels, pursuant to pars. 
M7011-—4 and M8259—4 of Joint Travel Regs. incident to first permanent 
duty station assignment upon reenlistment; however, dislocation al- 
lowance authorized by 37 U.S.C. 407, a dependent’s transportation that 
accrues only when dependents are authorized to move, is not payable to 
member either incident to travel of dependents to first duty station, 
or incident to transfer from one vessel to another with same home port, 
no permanent change of station having been involved 
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TRANSPORTATION—Continued 
Household effects 
Actual expenses 
Allowance not authorized 
Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only on 
actual expense basis under sec. 514(c) of Higher Education Act of 1965 
(20 U.S.C. 1104), prescribing payment of “necessary travel expenses”’ 
of corpsman and his dependents and ‘“‘necessary expenses of transpor- 
tation” of household goods and personal effects, and ‘‘other necessary 
expenses’’ as are directly related to service in Corps, authority that does 
not permit establishment of allowance to cover travel and transportation 
expenses incurred incident to actual service as distinguished from 
training 
Damage, loss, etc. 
Carrier’s entitlement to payment. (See Property, private, damage, 
loss, etc., carrier’s entitlement to payment) 
Military personnel 
Advance shipments 
Emergency, etc., conditions 
Alert putting designated units on notice that change of station to 
overseas area is pending and that all preparations should be taken for 
operational movement of unit does not conform to requirements of com- 
petent travel order and may not be treated as change-of-station order 
to relocate dependents, baggage, and household effects; however, re- 
location may be accomplished pursuant to 37 U.S.C. 406(e) providing 
authority for relocation in unusual or emergency circumstances, word 
“including” used in section not limiting Secretaries to enumerated un- 
usual or emergency situations, and Joint Travel Regs. may be amended 
to provide for transportation of dependents, baggage, and household 
effects of those members who are not on duty at places mentioned in 
statute, provided actual movement overseas commences within 90 days 
or less after alert notice and time does not permit issuance of orders for 
relocation of households before overseas deployment 
Deployment without home port or yard change 
Navy members attached to ships and staffs deployed overseas for at 
least year without change in home port or home yard, duty analogous 
to that of personnel assigned to overseas restricted areas, may be au- 
thorized transportation for dependents and household goods to desig- 
nated place, and pars. M7005-1 and M8253-2b, Joint Travel Regs., as 
announced in Joint Determination 42-65, covering members issued 
change-of-station orders, may be amended accordingly, members de- 
ployed overseas for prolonged period of time, maintenance of residence 
at home port or home yard no longer serves purpose for which intended 
and could result in undue hardship; therefore, continued residence may 
be regarded as unusual circumstances contemplated by 37 U.S.C. 406(e), 
that authorizes transportation of dependents, baggage, and household 
effects whether or not permanent change of orders issued, and dependency 
situation of members permanently assigned to vessels concerned is same 
as newly assigned members 
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TRANSPORTATION—Continued Page 

Household effects—Continued 

Military personnel—Continued 

Packing, crating, drayage, etc. 
Local moves at overseas station 

Drayage of household effects of members of uniformed services sta- 
tioned overseas from local economy housing to former rental guarantee 
housing, which is also private housing, may not be considered as incident 
to directed move to Govt. quarters nor movement involving unusual or 


emergency circumstances to be authorized at Govt. expense under 37 


U.S.C. 406, and, therefore, amendment to Joint Travel Regs. to permit 


drayage at Govt. expense in such cases may not be authorized_-__---_-- 569 
Storage. (See Storage, household effects) 
Storage in transit 
Damage, loss, etc. 


Service charges 


Several shipments of household goods of military personnel moving 
under Govt. bills of lading showing each transportation contract to 
pack, transport, and store goods was single unified transaction made 
for purpose of moving household goods of service member from origin 
point to designated destination having been destroyed by fire within 
90-day period goods were to be stored at destination before delivery 
was accomplished, carrier is not entitled to line-haul transportation 
and accessorial service charges, and conditional payment made to carrier 
under procedure authorized by GAO Manual For Guidance of Federal 
Agencies, Title 5, sec. 3075, not having waived proper accomplishment 
of bills of lading, carrier remained liable for shipments during storage 
and until delivery to consignee or owner, services under contract being 
interdependent and not severable; therefore, absent performance 
called for by contract, Govt. is not liable for any part of contract price_. 556 
Military personnel 

Foreign transportation operated at expense of United States 

Reimbursement basis 

Although members of uniformed services who utilize their privately 
owned conveyances for their own and dependents’ travel on permanent 
change of station to and from Berlin, including all travel in East and 
West Germany, may not be reimbursed cost of transportation or paid 
monetary allowances in lieu of transportation under pars. M4150-1, 
M4203-5 and M7000-13, Joint Travel Regs., when rail transportation 
is made available by foreign government at no cost to U.S. or to them, 
when travel involved could be performed on trains of German Federal 
Railway’ operated substantially at expense of U.S. and considered 
Govt. conveyances within contemplation of M1150—6, defined as “any 
transportation facility owned, leased, or chartered by the Government,” 
regulations respecting availability and utilization of Govt. conveyances 
are for consideration in reimbursing members utilizing their privately 
IS os Sa on eR ei ek bk ee iis cee cce ee 151 
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TRANSPORTATION—Continued Page 
Passenger 
Other than Government personnel 
Authority 


Transportation by chartered bus of female guests to provide social 


and recreational services to Job Corps enrollees is not within prohibition 
in 31 U.S.C. 551, restricting furnishing of transportation for purpose of 
holding conventions or other forms of assemblage or gathering, and 
payment for rental of bus may be authorized under sec. 105(a) of Eco- 


nomic Opportunity Act of 1964 (42 U.S.C. 2715(a)), trip for which 


transportation charges are claimed constituting that part of program 


contemplated by 1964 act, designed to enhance social, educational, 
and cultural development of Job Corpsmen---_-_-__________-__-_-_----- 476 
Rates 

Exclusive use of vehicle 


Evidence 


Payment of exclusive use of vehicle charges for transporting shipment 
under bill of lading annotated ‘“‘emergency expedite for earliest possible 
delivery” rather than ‘‘exclusive use of vehicle requested,’’ notation 
required by appropriate tariff to establish entitlement to exclusive-use 
charges, is for adjustment and collection action to recover overpayment, 
annotation used failing to apprise origin carrier that shipper requested 
exclusive use of vehicle services, and statement that special service had 
been verbally requested, furnished more than 2 years after shipment 
was tendered, not having been made contemporaneously, neither operates 
to relieve carrier from complying with essential tariff requirements, 
nor cures defect of omitted exclusive use of vehicle notation, sec. 217(b), 
Interstate Commerce Act, 49 U.S.C. 317(b), prohibiting waiver of tariff 
rules, except for transportation furnished under sec. 22, because waiver 
deprives shipper of equality of treatment demanded by sec. 217(b)__-_-- 384 

Section 22 quotations 

Agencies not party to quotations 
Direct payment to carrier by using agency 

Fact that Govt. agency other than offeree tendered special rates 
pursuant to sec. 22, Interstate Commerce Act, is billed and pays charges 
on shipments made for its account under Govt. bills of lading issued 
by offeree and citing appropriation of using agency, or commercial 
bills of lading for conversion to Govt. bills of lading, does not operate 
to bar applicability of sec. 22 rates, designated offeree by issuing bill 
of lading having accepted offer of carrier and entered into contract 
assumes status of consignor liable for freight charges should consignee 
default, absent special contractual provision to contrary; therefore, 
Military Traffic Management and Terminal Services or General Serv- 
ices Admin. may issue bills of lading on traffic for account of National 
Aeronautics and Space Admin., notwithstanding shipping charges are 
to be billed to and paid by that agency; however, rate tender would 
not be applicable if bill of lading were issued by agency other than 
offeree, absent showing of offeror’s intent to extend sec. 22 rates to 
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TRANSPORTATION—Continued 
Rates—Continued 

Section 22 quotations—Continued 

Agencies not party to quotations—Continued 
Generally 

Common carrier rate tender (quotation) under sec. 22, Interstate 
Commerce Act, 49 U.S.C. 22, made applicable to motor carriers by 
sec. 217(b), 49 U.S.C. 317(b), granting special Jower-than-tariff arrange- 
ment to individual agencies of U.S. is offer to furnish transportation 
services at special rates and charges, subject to terms and conditions 
specified, which offer is accepted and ripens into contract as to particular 
shipment when offeree elects to and does utilize service described in 
offer and settles charges in accordance with its terms, and carrier- 
offeror having right to select party with whom to deal, sec. 22 tender 
issued and specifically limited to certain agency may not be accepted 
and used by another agency unless carrier-offeror, even if only by bill 
of lading annotation, authorized use of sec. 22 quotation 

Reimbursement by using agency 

Special rate tenders offered pursuant to sec. 22, Interstate Commerce 
Act, to Military Traffic Management and Terminal Services or General 
Services Admin. are available on traffic for account of National Aero- 
nautics and Space Admin. under Govt. bill of lading, or commercial 
bill of lading for conversion to Govt. bill of lading, where charges billed 
to and paid by agency issuing bill of lading, citing military appropriation, 
is subject to reimbursement, notwithstanding rate tender is individual 
to offeree, tender of special rates having been accepted by designated 
offeree with whom carrier-offeror deals exclusively, when bargain 
between parties is completed upon payment of charges by offeree on 
shipments made for account of another party, carrier-offeror has no 
interest in reimbursement arrangement between offeree and other 


Cost-plus-a-fixed-fee contractors 

Shipments by cost-plus-fixed-fee Govt. contractor that move on 
commercial bills of lading indicating transportation charges are borne 
by Govt., even though not paid over to carrier by Govt., qualify for 
sec. 22 of Interstate Commerce Act rate privileges, Govt. receiving 
actual and total benefit of special rates 

Value released v. unreleased 

Released value rates in tariff supplement requiring shipper statement 
of declared value, filed with Interstate Commerce Commission by motor 
carrier subsequent to contracting to transport Govt. shipments at 
lower than tariff rates pursuant to 49 U.S.C. 22 and 317, do not apply 
to tender and liability of carrier for damage to equipment transported 
at reduced rates is full value of damage, intent that released value 
rates apply with tender rates not appearing in tariff supplement and 
tender nor otherwise evidenced, carrier having accepted shipment 
without required value declaration on face of bill of lading, and fact 
that tender is subject to rules and regulations of volume shipments 
on file with Commission does not operate to incorporate released value 
rates into tender to convert unreleased quotation rates into offer of 
choice of rates based on valuation, and only single rate having been 
offered, printed restricted value condition on bill of lading does not 
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TRAVEL ALLOWANCE 

National Teacher Corps 

Training 

National Teacher Corps members who travel from place of residence to 
preservice training institution and subsequently to place of assignment 
may be paid travel allowance pursuant to authority in 514(b) of Pub. L. 
89-329, “Higher Education Act of 1965,” prescribing payment of sub- 
sistence allowances and other expenses incident to period of training, 
term “other expenses” being sufficiently broad to cover expenses of 
travel incident to training 

TRAVEL EXPENSES 

Actual expenses 

Peace Corps enrollee who upon completing tour of duty in Nepal 
elected cash ($707.70) rather than travel in kind, applying cash to pur- 
chase of round-the-world round trip ticket in anticipation of returning 
to Nepal under contract signed with Agency for International Develop- 
ment before departing for U.S., entitled under contract to reimbursement 
for return to Nepal on actual expense basis not to exceed cost by most 
direct route of class and kind of travel actually performed, in no event 
to exceed cost of economy class commerical regularly scheduled air 
travel by most direct route, may only be reimbursed actual expenses— 
one-half round trip ticket ($640.17), amount less than constructive cost 
of one-way economy class commercial air transportation by most 
direct route—and fact former enrollee did not expend full amount of 
cash received to return home vests no right in Govt. to recover unex- 
pended balance of unconditional payment 

Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only on 
actual expense basis under sec. 514(c) of Higher Education Act of 1965 
(20 U.S.C. 1104), prescribing payment of ‘‘necessary travel expenses’”’ 
of corpsman and his dependents and ‘‘necessary expenses of transporta- 
tion” of household goods and personal effects, and “other necessary 
expenses” as are directly related to service in Corps, authority that 
does not permit establishment of allowance to cover travel and trans- 
portation expenses incurred incident to actual service as distinguished 
from training 
First duty station 

Service agreement 

Leave without pay effect 

Employee who was paid travel expenses to his first post of duty upon 
signing 12-month employment agreement but who served only 3 months 
of agreed service when he was granted leave without pay for educational 
purposes may have leave without pay period regarded as “‘in the Govern- 
ment service” as used in sec. 7 of Administrative Expenses Act of 1946, 
5 U.S.C. 73b-3(b), to satisfy 12 months of service requirement and, there- 
fore, recovery of travel expenses to first duty station is not required__- - 
Illness 

Other than employee 

Travel expenses incurred by civilian employee of Govt. for round 
trip from temporary overseas duty assignment to his permanent duty 
station to attend funeral of his father may not be reimbursed to em- 
ployee, as travel performed due to illness or death of member of em- 
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TRAVEL EXPENSES—Continued 

Iilness—Continued 

Other than employee—Continued 
ployee’s immediate family is personal to employee that is not 
compensable under 5 U.S.C. 836 and sec. 6.5b, Standardized Govern- 
ment Travel Regs., authorizing per diem and transportation expenses 
to employee who while traveling away from his official station on official 
business becomes incapacitated through illness or injury 
Military personnel 

Amendment or revocation of orders 

Preparatory travel costs 

Passport application expenses incurred by Army officer incident to 
permanent change of orders to overseas assignment which are revoked 
prior to commencement of travel by officer and his dependents are 
preparatory expenses that are not reimbursable under act of Dec. 23, 
1963 (37 U.S.C. 406a), providing for reimbursement of expenses for 
travel commenced prior to effective date of permanent change-of- 
station orders that are modified, canceled, or revoked, and transfer 
orders of officer having been revoked before officer and his dependents 
departed old station, absent specific statutory authority in act for 
reimbursement of preparatory expenses, claim of officer for passport 
costs may not be allowed 

Local travel 

Temporary duty station travel 

To provide same entitlements for local transportation costs to mem- 
bers of uniformed services as are authorized for civilian employees 
by Standardized Govt. Travel Regs., members at temporary duty station 
for travel between place of lodging and place of business may be re- 
imbursed cost of bus or streetcar fare, taxicab fare when authorized 
or approved as advantageous to Govt., mileage at rate of $0.10 a mile 
for use of privately owned automobile, and expense of travel to nearest 
available eating place, considered necessary transportation not inci- 
dental to subsistence and, accordingly, Joint Travel Regs., may be 
amended to provide same reimbursement rights as authorized by par. 
3.le of civilian regulations (expense of daily travel to procure meals), 
3.1d (bus or streetcar travel), 3.4a (taxicabs), and 3.5b (mileage), 
however, 37 U.S.C. 404 governs within and without station travel for 
entire trip 

Mileage. (See Mileage, military personnel) 
Miscellaneous expenses 

Tuxedo rental 

Fact that civilian official of Federal Govt. was assigned duty of 
appearing as speaker on occasion requiring formal dress does not entitle 
him to reimbursement under sec. 10.5, Standardized Government 
Travel Regs., authorizing necessary miscellaneous expenditures, for cost 
of renting tuxedo, considered usual or ordinary item of clothing that is 
part of individual’s wardrobe, and personal preference of renting rather 
than owning tuxedo does not place item in special clothing category 
necessary for transaction of official business and reimbursable under 
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TRAVEL EXPENSES—Continued 

Official business 

Interruption due to illness or death in family 

Travel expenses incurred by civilian employee of Govt. for round trip 
from temporary overseas duty assignment to his permanent duty station 
to attend funeral of his father may not be reimbursed to employee, as 
travel performed due to illness or death of member of employce’s immedi- 
ate family is personal to employee that is not compensable under 5 U.S.C. 
836 and sec. 6.56, Standardized Government Travel Regs., authorizing 
per diem and transportation expenses to employee who while traveling 
away from his official station on official business becomes incapacitated 
through illness or injury 

Union, etc., organization duty 

Travel of representatives of employee organizations and committees 
to meetings held in connection with implementation of sec. 5(b) or 6(b) 
of employee-management E.O. No. 10988 or work of cooperative im- 
provement committees may not be considered as travel other than in 
interest of employee organization represented, even though there may be 
mutual Govt. and employee benefit, and, therefore, in absence of statu- 
tory authority expenses of travel of employee representatives may not 
be paid by Govt. Modified by Comp. Gen. — (B—156287, July 12, 


Overseas employees 

Home leave 

New employment agreement execution 
Locally hired employee 

Individual who, after accompanying her husband overseas incident to 
his employment by private concern, is employed by Govt. locally, with- 
out executing overseas employment agreement, is, nevertheless, entitled 
to home leave travel at Govt. expense for herself and family upon com- 
pletion of required 2 years of service and execution of agreement for 
another overseas tour of duty under sec. 7, Administrative Expenses Act 
of 1946, 5 U.S.C. 73b-3(a), since Govt. has received benefit of employee’s 
services overseas and is protected for further period of employment by 
agreement 

Residence determination 

Hawaii resident appointed for duty in U.S. who reported at own 
expense to New York City for indoctrination and training, and who 
following tour of duty in El Paso, Tex., was transferred at his request to 
Honolulu, Hawaii, may not have El Paso considered ‘‘actual residence’’ 
under sec. 7, Administrative Expenses Act of 1946 (5 U.S.C. 73b-3), to 
entitle him to expenses of round trip travel for leave purposes prior to 
serving another tour of duty under new agreement, employee having 
been born, raised, educated and married in Honolulu, leaving only to 
accept Govt. employment and returning as soon as permitted under 
agency policy, evidences Honolulu and not El Paso is “‘actual residence”’ 
for purpose of 5 U.S.C. 73b-3 and, therefore, employee may not be 
allowed travel to El Paso at Govt. expense for leave purposes incident to 
his Hawaii assignment 

Place of actual residence for home leave travel purposes of individual 
who was hired locally in Hawaii—place of her husband’s temporary 
employment by private concern—is place in U.S. where she and her 
husband resided as husband and wife and where husband’s employment 
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TRAVEL EXPENSES—Continued 

Overseas employees—Continued 

Home leave—Continued 

Residence determination—Continued 

presumably will require him to return after employment in Hawaii and, 
therefore, home leave travel allowance for employee, her husband, and 
minor child may be granted on that basis 

Locally hired former Peace Corps enrollees 

Round-trip travel 

Peace Corps enrollee who upon completing tour of duty in Nepal 
elected cash ($707.70) rather than travel in kind, applying cash to pur- 
chase of round-the-world round trip ticket in anticipation of returning 
to Nepal under contract signed with Agency for International Develop- 
ment before departing for U.S., entitled under contract to reimbursement 
for return to Nepal on actual expense basis not to exceed cost by most 
direct route of class and kind of travel actually performed, in no event 
to exceed cost of economy class commercial regularly scheduled air 
travel by most direct route, may only be reimbursed actual expenses— 
one-half round trip ticket ($640.17), amount less than constructive cost 
of one-way economy class commerical air transportation by most direct 
route—and fact former enrollee did not expend full amount of cash re- 
ceived to return home vests no right in Govt. to recover unexpended 
balance of unconditional payment 
Transfers 

Government v. employee interest 

Return travel expense entitlement of postal employees who are 
involuntarily reassigned to another facility and later retransferred to 
their original facility upon occurrence of vacancy is governed by travel 
and transportation expense authority in sec. 1 of Administrative Ex- 
penses Act of 1946, 5 U.S.C. 73b—1, and sec. 6(a) of Federal Employees 
Salary Act of 1965, 39 U.S.C. 3107, which requires administrative deter- 
mination that transfer or relocation is in interest of Govt. and, therefore, 
if there is administrative determination that retransfer is in interest of 
Govt., employee may be allowed return travel and relocation expenses_- 
Witnesses 

Hearings v. investigation proceedings 

Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony at 
proceedings to enable Internal Revenue Service to determine tax lia- 
bility of taxpayer may not be paid fees and travel expenses authorized 
by 5 U.S.C. 95a—Administrative Expenses Act of 1946—for witnesses 
subpoened to appear at departmental hearings, sec. 7602 investigation 
not constituting hearing within meaning of 5 U.S.C. 95a, notwithstanding 
two district court cases to contrary, and sec. 7602 proceedings, informal 
and private and having no parties, but designed to obtain information 
to enable IRS to reach conclusions concerning taxpayer’s liability that 
he is free to contest, not meeting criteria of hearing, which involves 
parties, tries issues of law and of fact, and takes action that may ma- 
terially affect rights of parties, absent further judicial precedent, 5 U.S.C. 
95a may not be relied upon as authority for payment of mileage and 
witness fees to persons summoned for testimony pursuant to 26 U.S.C. 
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UNIFORMS 
Civilian personnel 
Military uniforms 
Approval requirement 

Civilian employee of Dept. of Army who while on temporary duty 
with Combat Service Support and incident to participating in field 
test exercises was directed to purchase Army field uniforms at no ex- 
pense to Govt. may not be reimbursed for cost of uniforms under Federal 
Employees Uniform Allowance Act, 5 U.S.C. 2131-2133, Army regulation 
implementing act and listing personnel authorized to wear uniforms not 
including civilian personnel participating in field exercises, and order 
directing employee to wear Army uniform clothing not having been 
predicated upon any pre-existing regulation under 5 U.S.C. 2131, nor 
authority for its use requested, conditions precedent to p-yment of 
uniform allowance provided in sec. 2131, there is no lawful basis for 
reimbursing employee for clothing expenditures 
Military personnel 

Officers 

Additional allowance 
Reserve service transfers, etc. 

Marine Corps Reserve officer who immediately prior to appointment 
and active duty in Corps had served on active duty for more than 90 
days as officer in Air Force Reserve may not be paid additional uniform 
allowance under Armed Forces Reserve Act of 1952 (37 U.S.C. 416(b)) 
on basis of requiring different uniform, absent administrative regulation 
implementing authority in 37 U.S.C. 416(b) for payment-of allowance 
to Reserve officer who requires different uniform upon transfer to, or 
appointment in, another Reserve component; therefore, officer having 
entered on his Marine Corps Reserve tour of active duty within 2 
years after completing previous period of active duty of more than 90 
days as Reserve officer, payment of additional uniform allowance to 
him is prohibited under 37 U.S.C. 416(b)(2), and appropriate 
administrative regulation 

Reserve Officers’ Training Corps 

Foreign students 

Foreign students enrolled in Senior 4-year Reserve Officers’ Training 
Corps program pursuant to sec. 2103(b), Reserve Officers’ Training 
Corps Vitalization Act of 1964, and exempt from citizenship and military 
service requirements of sec. 2104(b), are eligible to participate in ad- 
vanced training part of ROTC program, absent language in act or its 
legislative history to the contrary, and 1964 act regularizing longstanding 
practice of permitting foreign students to participate in Senior ROTC 
program, including advanced training, participating civilian colleges 
and other educational institutions of higher Jearning entitled to uniforms 
or monthly allowance in lieu of uniforms in kind under sec. 2110 of act 
are entitled for foreign students enrolled in program to commuted 
value of uniform as authorized by Dept. of Defense Directive 1215.10-_-_ 
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UNIONS 

Federal service 

Employee expense reimbursement 

Travel of representatives of employee organizations and committees 
to meetings held in connection with implementation of sec. 5(b) or 6(b) 
of employee-management E. O. No. 10988 or work of cooperative 
improvement committees may not be considered as travel other than 
in interest of employee organization represented, even though there 
may be mutual Govt. and employee benefit, and, therefore, in absence 
of statutory authority expenses of travel of employee representatives 
may not be paid by Govt. Modified by 46 Comp. Gen. — (B—156287, 
July 12, 1966) 

VEHICLES 

Government 

Nonuse 

Requirement to use 

Civilian and military personnel employed by district office of U.S. 
Army Audit Agency attached to U.S. Army, Hawaii, for administrative 
and logistical support, may not be reimbursed cost of using privately 
owned automobile for local travel incident to official business, Hawaii 
Army Commander having issued regulations prescribing use of Govt. 
transportation for official business, and although Commander does not 
have authority to make decisions affecting management of Audit Agency 
employees, requirement for use of Govt. transportation in performance 
of official duties not directly affecting employee management, any deci- 
sion by district manager of Agency concerning local travel is within 
purview of regulation, and Govt. transportation being available, em- 
ployees may not be reimbursed cost of operating privately owned auto- 
mobiles on official business__...............----- i idl otitis i RB See 
Parking fees. (See Fees, parking) 
Purchases 

Limitation 

Vehicles acquired from excess property lists 

Transfers of paseenger-carrying motor vehicles between Govt. agen- 
cies with or without reimbursement as authorized under sec. 202(a), 
Federal Property and Administrative Services Act of 1949, as amended 
(40 U.S.C. 483(a)), that are within purchase limitations prescribed by 
5 U.S.C. 78 do not include transfers without reimbursement of excess 
vehicles for replacement or upgrading where equal number of vehicles 
are reported as excess and no augmentation results in number of vehicles 
authorized, or transfers from excess property lists for up to 3 months 
without reimbursement for emergency purposes when agency is unable 
to secure vehicles from motor pool system and has authority to hire 
vehicles, temporary acquisition in nature of loan eliminating hiring 
vehicles during emergencies without violating purchase limitation, 
provided appropriate controls are exercised to preclude utilization of 
loan procedures to circumvent limitations contained in 5 U.S.C. 78. 
44 Comp. Gen. 117, clarified 
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VETERANS ADMINISTRATION 

Appropriations. (See Appropriations, Veterans Administration) 
Parking facilities 

At hospitals 

Proposed lease construction arrangement for parking facilities to 
accommodate privately owned automobiles at Veterans Admin. hos- 
pital to be built in proximity to University of Chicago School of Medi- 
cine, facilities to be occupied jointly with University, and availability 
of which is necessary to acquiescence of University to building of hos- 
pital, is within purview of appropriation limitation contained in Inde- 
pendent Offices Appropriation acts beginning with fiscal year 1963, 
prohibiting payment of rental on lease agreements for accommodation 
of Federal agencies in buildings costing lessor in excess of $200,000 to 
construct, except when prospectus for lease construction has had con- 
gressional approval, and restriction applicable cven though parking 
facilities will be shared with University, funds appropriated to Admin- 
istration are not available for garage facilities under lease construction 
arrangement, and prospectus for any lease construction of space for 
proposed hospital should be submitted to appropriate congressional 
committee 

Use of parking fees Veterans Admin. charges employees and visitors 
at hospitals to defray costs of operating and maintaining parking facili- 
ties, any balance to go into hospital fund, is not in accord with 38 U.S.C. 
5004, authorizing construction and maintenance of garages on Veterans 
Admin. hospital reservations, and deposit of money received from 
use of garages as miscellaneous receipts, but.not authorizing use of 
income to defray costs, and as no distinction between garage and parking 
facility as to disposition of fees collected is warranted, income from 
parking facilities is for deposit as miscellaneous receipts, and 31 U.S.C. 
484 providing that gross amounts of money received from any source 
must be deposited, without deduction, into general fund of Treasury, 
parking fees received by Veterans Admin. may not be used, absent 
specific statutory authority for use of income 
Trust funds 

Decedents’ estates 

Reserve level for payment of claims 

Receipts derived from estates of veterans who die while being furnished 
care or treatment by Veterans Administration and leave no survivors, 
next of kin, or heirs, and which pursuant to 38 U.S.C. 5220(a) vest as 
trust for use and benefit of General Post Fund, subject under sec. 5226 
to claim within 5 years after death of veteran, and authorized under 
sec. 5228 to be invested in Treasury bonds, need not be reserved in 
aggregate, and Administrator of Veterans Affairs, under broad dis- 
cretionary authority prescribed in sec. 5223 to make disbursements 
from General Post Fund for benefit of veterans receiving care or treat- 
ment, may maintain funded reserve at level related to realistic need 
for payment of sec. 5226 claims, thereby making substantial amount 
of funds available for benefit of hospitalized or domiciled veterans 
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VOUCHERS AND INVOICES 

Certifications 

Discount period 

Although certifying officer is not pecuniarily liable for amount of 
time discount: lost for failure to certify voucher within time discount 
period, even though he is subject to disciplinary action, certification 
of voucher in full amount when Govt. is entitled to take discount con- 
stitutes ‘‘false, inaccurate, or misleading”’ certification under 31 U.S.C. 
82c and certifying officer is liable for amount of discount lost; therefore, 
where vouchers are not presented for certification due to administrative 
delays in securing signatures on supporting documents, certifying 
officer may not be assessed discount lost on vouchers covering support- 
ing documents correctly submitted by contractor, however, he is liable 
where full amount was paid incident to document corrected under 
rule that discount period begins to run on date of receipt of material 
or service or date of receipt of correct invoice, whichever is later, and 
certification of voucher having occurred during discount period, certi- 
fying officer is responsible for discount lost on payment 

WITNESSES 

Hearings v. investigation proceedings 

Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony 
at proceedings to enable Internal Revenue Service to determine tax 
liability of taxpayer may not be paid fees and travel expenses authorized 


by 5 U.S.C. 95a—Administrative Expenses Act of 1946—for witnesses 


subpoened to appear at departmental hearings, sec. 7602 investigation 
not constituting hearings within meaning of 5 U.S.C. 95a, notwith- 
standing two district court cases to contrary, and sec. 7602 proceedings, 
informal and private and having no parties, but designed to obtain 
information to enable IRS to reach conclusions concerning taxpayer’s 
liability that he is free to contest, not meeting criteria of hearing, which 
involves parties, tries issues of law and of fact, and takes action that 
may materially affect rights of parties, absent further judicial precedent, 


5 U.S.C. 95a may not be relied upon as authority for payment of mileage 


and witness fees to persons summoned for testimony pursuant to 26 
U.S.C. 7602 


WORDS AND PHRASES 
“Compatible” 


Under invitation for expansion of existing coaxial switching system 
providing that new equipment ‘“‘shall be compatible with Govt-owned 
equipment presently installed in plant,’’ low bid offering new product 
thereby reducing costs to Govt. may be considered, as ‘‘compatible”’ 
requirement is not as limiting as ‘‘brand name or equal” provision that 
narrows competition to products “equivalent” to specified brand, nor 
does it mean new equipment must be interchangeable with installed 
equipment, but means only that expanded system function as complete 
unit, without one portion of system adversely affecting performance of 
any other portion; therefore, upon determination that product offered 
conforms technically to specifications and that engineering experience 
and production capability essential to performance of contract have been 
met, award may be made to low bidder 
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WORDS AND PHRASES—Continued 


‘Household goods” 

Reshipment or transshipment of privately owned motor vehicle of 
member of uniformed services whose orders for overseas duty are amend- 
ed, canceled, or revoked not falling within purview of act of Dec. 23, 
1963 (37 U.S.C. 406a), providing reimbursement to member for travel 
of dependents and shipment of household goods under permanent 
change-of-station orders subsequently modified, canceled, or revoked, 
may not be authorized under principle applied prior to act, pursuant to 
E.O. No. 10053, dated Apr. 20, 1949, that Govt. having assumed control 
of shipment of household goods was responsible upon amendment or 
cancellation of orders for delivery to proper station, term “household 
goods” as defined in par. M8000-2.2 of Joint Travel Regs. not including 
privately owned vehicle, and 10 U.S.C. 2634 providing for ocean ship- 
ment of vehicle incident to permanent change of station, silent as to 
shipment of vehicle when orders are amended, canceled, or revoked, 
shipment at Govt. expense may not be authorized 
““Request’’ 


Bid reciting ‘“‘Progress Payments Are Requested” under invitation 
that did not provide for progress payments but for payments upon 
delivery and acceptance of items is nonresponsive bid, even though in 
ordinary sense word “request’’ is precatory in nature as its precise 
meaning depends upon existing circumstances, and request for progress 


payments subject to two possible meanings, to permit explanation of 


request would place bidder in position to affect responsiveness of bid_- 
“Two bites at the apple”’ 


Showing of place of manufacture other than f.o.b. transshipment 
port designated, information requested under two sections, identified as 
place of delivery and place for inspection and acceptance, of invitation 
requiring delivery to port free of expense to Govt. does not create an 
ambiguity—neither does invitation—but an inconsistency, and freight 
costs essential to evaluation of bid, inconsistency may not be explained 
to prejudice of other bidders or to effect responsiveness of bid; therefore, 
bidder confirming there was no intent to make delivery free of expense 
to Govt., designation of delivery f.o.b. to port was mistake, and rule 
prohibiting bidders “‘two bites at the apple” is applicable, for to permit 
bidder to explain information, proper when not inconsistent with rea- 
sonable interpretation of bid, would serve to undermine integrity and 
harm competitive bidding system, despite possibility of immediate lower 
price advantage 
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